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IN THE 


United States Court of Appeals 

for the District of Columbia. 


January Term, 1941 


No. 8047 


NATIONAL BRICK CO., INC., Appellant 

vs. 

UNITED STATES OF AMERICA, Appellee 


BRIEF OF APPELLANT. 

As the entire record in this appeal is an agreed state¬ 
ment attached as an appendix hereto, reference thereto will 
be (App. 1-37). 


Jurisdictional Statement. 

This appeal is from a final judgment entered June 28, 
1941 (App. 31), by the District Court of the United States 
for the District of Columbia in a civil action known as Con¬ 
demnation No. 2687 (App. 1). 

The jurisdiction of the lower Court is based on Title 25, 
Sec. 100 et seq., D. C. Code 1929 (Pages 353-356). 



The jurisdiction of this Court to review the judgment of 
the lower Court is based on Title 25, Sec. llOi et seq., D. C. 
Code 1929 (Page 355). 

Statement of Case. 

This is an action by the United States of America, appel¬ 
lee, in condemnation of 2.504 acres of land belonging to the 
appellant, National Brick Co., Inc. 

The 2.504 acres condemned was part of a 31 acre tract 
all belonging to the appellant (App. 2). The appellant had 
acquired the 31 acre tract about 30 years ago and at once 
built its plant on a part thereof for the purpose of making 
brick (App. 3). 

That appellant’s plant had been in operation continu¬ 
ously since it was built and had been selling brick in the 
District of Columbia and vicinity made exclusively from 
sand taken from its property just adjacent to the 2.504 acres 
taken by the appellee (App. 3). Only about 6 acres of this 
tract is sand land. 

That the appellant also sold sand from this property by 
the ton to builders in the District of Columbia and vicinity 
(App. 3). 

Appellant’s property, including the 2.504 acres taken, is 
located in the District of Columbia near Terra Cotta on the 
West side of the Baltimore and Ohio Railroad (App. 3). 

The 2.504 acres taken is a sand bank sloping from a height 
of from 40 to 90 feet above the level of the Baltimore and 
Ohio Railroad (App. 2-4, 16). That the bank contained 
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300,000 cubic yards of sand which weighed 450,000 tons 
(App. 5). 

Appellant, being in the business of making brick and 
selling sand, had, during its operation of about 30 years) 
used the sand upon its tract to within about 75 feet of the 
2.504 acres taken (App. 3). 

That the 2.504 acres had been tested and found to con¬ 
tain 90% pure sand; that some of the remaining 10% wa^ 
usable for manufacturing brick (App. 3). 

I 

That the most valuable use of the 2.504 acres is to take 1 
the sand therefrom to make brick and sell for mortar (App. 
9). 

That there is no water or sewerage at or near the land; 
taken. It is about 115 feet from a level for building pur¬ 
poses and therefore is not adaptable for building (App. 8, 
20 ). 

Appellant offered testimony of competent witnesses as to 
the value of the property for the sand contained therein 
which, on objection by the appellee, was by the Court re¬ 
jected (App. 6). 

I 

The only testimony of the value of the said 2.504 acres 
that was permitted to go to the jury was its value as real 
estate for building purposes. 

The Court, in its prayers IX, IXA and IXB, instructed 
the jury that they should award fair compensation for the 
value of the sand deposits on appellant’s 2.504 acres if they 
so found such deposits increased its value (App. 27), but 
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refused to admit testimony as to the value of the sand that 
could be removed therefrom (App. 3 and 4). 

The Court denied appellant’s prayers Nos. 3 and 4 which 
would have instructed the jury that, in awarding compen¬ 
sation to appellant, they could take into consideration the 
most advantageous use to which the property could be put 
and, if they found that the property contained a sand de¬ 
posit suitable for the making of brick and mortar, that 
their award should include a fair market value of the land 
taken with the sand contained therein (App. 24). 

Appellant tendered testimony by a part owner of the 
land, who had been in the business of making brick from the 
sand on the 31 acre tract, of which the property taken was 
a part, as well as selling the sand by the ton for about 30 
years; that the value of the land for the sand contained 
therein was $67,000, but this was not permitted to go to the 
jury because the value had been computed according to the 
value of the sand per ton contained therein (App. 3-4). 

The only evidence permitted to go to the jury was the 
value of the land as real estate (App. 7). 

That the jury’s verdict was an award of $9,000.00 (App. 
30-31). 

That appellant duly filed its objection to the verdict with 
a motion for a new trial which was overruled (App. 31- 
32). 

That appellant duly served and filed its notice of appeal 
on the 17th day of July, 1941 (App. 33). 



5 


That appellant was, by order of the lower Court dated 
July 17, 1941, granted 90 days for the filing and docketing 
of its record in this Court (App. 34, 35). 

That this Court, by its orders, further extended appel¬ 
lant’s time to file and docket its record herein to and in¬ 
cluding December 15, 1941 (App. 35). 

That an agreed statement of the record on appeal ap¬ 
proved by the lower Court was filed and docketed in this 
Court on December 15,1941. 

Points Relied on on Appeal. 

Point 1. 

■* 

The Court should have allowed the testimonv of Mr. Clyde 

•> • 

Dailey, a part owner of the property, as to the value of the 
land for the sand contained therein to remain in evidence 
and be considered by the jury in determining the value of 
this land according to its most valuable use. 

Point 2. 

The Court should have allowed the witness William 0. 
Steele, who had been in the business of buying and selling 
sand in the District of Columbia for six years and who had 
inspected the property taken, to testify as to the value of 
the sand per ton in the property. 

Point 3. 

The Court should have allowed Albert D. Coe, the Su¬ 
perintendent of the Company, who had been employed by 
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it for more than 30 years and was familiar with the selling 
of the sand on the Company tract, to testify as to the fair 
market value of the property. 

Point 4. 

That the Court, after sustaining the objection of the 
United States to a question, “What is the value of this sand 
per ton in the bank just as it is now,” put by appellant to 
its witness William Obrev Steele, made a statement in the 
presence of the jury that the appellant was entitled to get 
the fair market value of its property for land as real estate 
and then stated, in the presence of the jury, “You are try¬ 
ing to get most everything but that,” which was very prej¬ 
udicial to the appellant’s rights and interest in the case. 

Point 5. 

That the Court should have granted prayers 3 and 4 of¬ 
fered by the appellant. 


Point 6. 

That the verdict of the jury was not a fair compensation 
to appellant of the value of this property for its most val¬ 
uable use. 

Point 7. 

That the Court should have granted a new trial on the 
objection made by the appellant in its motion. 

Summary of Argument. 

The land taken was 2.504 acres, triangularly shaped and 
a part of a 31 acre tract belonging to the appellant. It was 
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a sand bank and sloped from a height of from 40 to 90 
above the level of the appellant’s adjoining property. 



The appellant had, about 30 years ago, established 4 
brick manufacturing plant on its property and had continj 
uously since said time been in the business of manufactur+ 
ing and selling brick made from the sand taken from it4 
property just adjacent to the sand land taken in condemna^ 
tion. That the appellant also sold, during the summed 
months, from 3,000 to 5,000 tons of sand to customers in and 
around the District of Columbia. 


That the best available present use to which the property 
could be put is the sale of the sand by the ton and also for 1 
the manufacture of brick. 


That the appellant proved that the land taken contained 
300,000 cubic yards or 450,000 tons of excellent sand. 

That the appellant offered testimony by competent wit¬ 
nesses of the value of the available sand contained in the 
land taken, but this testimony, upon objection by the ap¬ 
pellee, was rejected by the Court. 

I 

That, as the most valuable use of the land was the sale 
and use of the sand contained therein, it was error for the 
Court to reject appellant’s offer of testimony as to the 
value of said sand in the bank. 


That the jury had no means of measuring the value of 
the land with the sand therein without some testimony as 
to the amount of sand available for sale and use and its 
value per ton or cubic yard. 
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That the land taken was not suited for building pur¬ 
poses and it was error for the Court to only permit testi¬ 
mony of its value as real estate for building purposes. 

That the Court’s statement to the jury—“You are en¬ 
titled to get the fair market value of your property for 
land as real estate. That is what you are entitled to. You 
are trying to get most everything but that,” was very prej¬ 
udicial to appellant’s rights during the trial. 

That the award of the jury w*as not just compensation 
and the lower Court should have granted to appellant a new 
trial on his objection. 

Argument of Points on Appeal. 

Point 1. 

Mr. Dailey, a part owner of this property, and manager 
of the appellant National Brick Co., testified that appel¬ 
lant’s brick plant located on its 31 acre tract, of which the 
2 y 2 acres taken were a part, had been making brick for sale 
to builders in the District of Columbia and vicinity from 
the sand coming from this property for about 30 years. 

That appellant also sold to the trade in and around the 
District of Columbia from 3,000 to 5,000 tons of sand from 
the property each month except during the winter months. 

That the 2*4 acres taken consisted of a sand bank sloping 
from a height of 40 to 90 feet to a level with the Baltimore 
& Ohio Railroad adjoining this property and had been test¬ 
ed and found to be all sand and considered the finest in the 
District of Columbia (App. 2, 3, 4). 
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That Mr. Thomas W. Marshall, a Civil Engineer of 44 
years experience, testified that he had inspected the ground 
taken, and, from a map furnished by the United States Na¬ 
tional Park and Planning Commission, had calculated that 
from the top of the slope to the railroad level the 2*4 acres 
taken contained 300,000 cubic yards of material which 
weighed 450,000 tons (App. 4, 5). 

The most available use at the present time or in the near 
future for the 2.504 acres taken is the use of the sand con¬ 
tained therein (App. 9). 

It will be recalled that the 31 acres, of which the 2.504 
acres is a part, had been used for more than 30 years in the 
making of brick and the selling of sand and they are now 
digging into the bank of which the property involved in 
this suit is a part. 

The best available use of the land taken having been 
shown to be its use as a sand bank, the Court should have 
allowed Mr. Dailey, a part owner who had been operating 
appellant’s brick plant for 21 years, to testify as to the value 
of the land with the sand contained therein, and the jury 
were entitled to have the benefit of his testimony as to how 
he reached this figure of $67,500.00, which was by consid¬ 
ering the value of the sand per ton in the bank (App. 4). 

The Court did permit him to testify as to the value of the 
land taken as real estate and this figure was also $67,500.00 
but this testimony excluded any evidence of the value of the 
sand in the land as taken (App. 4). 

I 

The Court’s statement to counsel for appellant in the 
presence of the jury 1 ‘you are entitled to get the fair mar- 



10 


ket value of your property for land as real estate. That 
is what you are entitled to. You are trying to get most 
everything but that,” in fact erroneously told the jury that 
the appellant could be awarded compensation for its prop¬ 
erty as real estate only; and, according to all of the Gov¬ 
ernment’s testimony, this meant real estate for building 
purposes, as most all of the testimony offered by the Gov¬ 
ernment was by real estate experts as to the value of the 
land taken for building purposes (App. 16, 20). 

That there was no water or sewerage near the property 
was undisputed, and, if the 2.504 acres were used for build¬ 
ing purposes, you could only build on one side of the street 
(App. 16). 

The law seems to be well settled that in condemnation 
proceedings all testimony affecting the value of the land 
to be taken as would be considered between private parties 
is to be considered by the jury, as was stated by the Su¬ 
preme Court in— 

Boom Company vs. Patterson, 98 U. S. 403—107. 

“In determining the value of land appropriated for 
public purposes, the same considerations are to be re¬ 
garded as in a sale of property between private par¬ 
ties. The inquiry in such cases must be what is the 
property worth in the market, viewed not merely with 
reference to the uses to which it is at the time applied, 
but with reference to the uses to which it is plainly 
adapted; that is to say, what is it worth from its avail¬ 
ability for valuable uses. Property is not to be deemed 
worthless because the owner allows it to go to waste, 
or to be regarded as valueless because he is unable to 
put it to any use. Others may be able to use it, and 
make it subserve the necessities or conveniences of life. 
Its capability of being made thus available gives it a 
market value which can be readily estimated. 

So many and varied are the circumstances to be tak¬ 
en into account in determining the value of property 
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condemned for public purpose, that it is perhaps im¬ 
possible to formulate a rule to govern its appraisement 
in all cases. Exceptional circumstances will modify 
the most carefully guarded rule; but, as a general thing, 
we should say that the compensation to the owner is to 
be estimated by reference to the uses for which the 
property is suitable, having regard to the existing busi¬ 
ness or wants of the community or such as may be rea¬ 
sonably expected in the immediate future. 

The position of the three islands in the Mississippi 
fitting them to form, in connection with the West bank 
of the river, a boom of immense dimensions, capable 
of holding in safety over 20 million of feet of logs, J 
added largely to the value of the land. * * * Their 
adaptability for boom purposes was a circumstance, 
therefore, which the owner had a right to insist upon 
as an element in estimating the value of his lands.” 

This case cited with approval in 1933 and 1941 

Olson vs. United States, 292—U. S.—246—255. 

United States vs. Powelson, 118 Fed. (2nd)—79— 
84. 

i 

That the 2.504 acres of land taken was all sand and of an 
excellent quality and was adaptable to the appellant for its 
use as such in the making of brick and the selling of sand 
for mortar to the trade in and about the District of Col¬ 
umbia is undisputed. 

That the value of the sand contained therein as a part of 
the land was, under the law, an item to be considered by the 
jury in awarding damages for the taking thereof. 

This question was squarely passed upon by the Supreme 
Court of Washington State in a well reasoned case and is 
believed to be the law governing condemnation cases in¬ 
volving minerals. 

Seattle & Montana Rv. Co. vs. Roeder, 30 Wash. 

244, 251—262—265 (1902), 70 Pac. 498. 

* I 

I 
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This was a suit in condemnation of land containing a sand¬ 
stone quarry. The lower Court permitted testimony as to 
the value of the stone per ton in the mine. 


The Court, in its opinion, said: 

“It is not difficult to understand that the value of the 
stone on the land and its accessibility constituted the 
chief value of the land taken. This value depended 
largely upon the market value of the stone in the quar¬ 
ry.” * * * 

“It is insisted that this instruction is error, be¬ 
cause it allows the jury to take into consideration the 
number of tons of building stone that could be taken 
from the land and the value per ton thereof, and the 
royalties thereon, as a guide in fixing the value of the 
land taken. Here is a limestone quarry in active oper¬ 
ation, convenient, accessible to water transportation, 
where the stone was exposed on the face of the cliff, and 
easily, readily and cheaply taken out. The lands were 
useful principally for the stone lying thereon. The 
right of way appropriated one-half of this ledge of 
stone, and ran between the other half and water trans¬ 
portation. The Authorities agree that, where land 
taken contains mineral, the measure of compensation is 
the sum that would be given for the land with the min¬ 
eral in it.” * * * 

“While the profits or price or value of the minerals, 
if the minerals themselves are taken out, may not be 
considered, yet the value and extent and quality of the 
stone, or the buildings, or the timber, as the case may 
be, as it exists upon the land may be considered. Lewis 
Eminent Domain Sec. 486. If the extent and quality 
and value of the stone as it lies on the land may not be 
considered, there would be no way by which the value 
of the land with the stone could be shown. All legiti¬ 
mate evidence tending to establish the value of the land 
with the mineral in it is permissible.” 

# * • “If the jury are entitled to take into considera¬ 
tion the uses for which the property is suitable, they 
certainly have the right to consider whether the prop¬ 
erty is adapted to the particular uses claimed for it, and 
whether it is or is not profitable and valuable for such 
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uses. Whether property is profitable and valuable for 
a particular use is always a controlling consideration in 
determining the value of the property itself. It fol¬ 
lows that the quantity of stone that could be gotten from 
the land, and the value thereof, or the royalty thereon, j 
are proper to be considered by the jury as a guide in de-! 
termining the market value of the land.” 

Sanitary District of Chicago vs. Loughran, et al., 
160 Ill. 362; 43—N. E. 359—(1896). 

It is therefore contended that the Court committed error 
in excluding the testimony of Mr. Dailey as to the value of 
the appellant’s land because he had estimated the value by 
considering the value of the sand per ton in the land. 

United States vs. First N. A. Bank, 250 Fed. 299. 

Ross vs. Commissioner of Palisades Interstate 
Park, 90 N. J. Law 461; 101 At. 60. 

Low vs. Concord R. R., 63 N. H. 557; 3 At. 739. 

Point 2. 

The testimony was undisputed that the land taken was! 
all sand, that there was 450,000 tons that could be removed 
to bring it to the level of the railroad adjacent thereto and 
that the sand in the bank had a value and the best available 
use of the land was for the sand contained therein. 

Therefore, the value of the sand per ton in the bank was 
proper evidence to be considered by the jury as a guide in 
determining the award of damages to the appellant for the 

best available use for its land. 

■ 

The appellant offered the testimony of William Obrey 
Steele, who had been in the business of buying and selling 
sand in the District of Columbia for 6 years, as to the value 
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of the sand per ton in the bank on the property taken. Al¬ 
though this testimony was proper to be considered by the 
jury as a guide in determining the value of the property 
taken for its most available use, it was rejected by the 
Court (App. 5, 6). 

The jury had before them this land consisting of 450,000 
tons of excellent sand and which all of the witnesses testi¬ 
fied had a value but they had no means of determining the 
true value thereof without some testimony as to the value 
of the sand per ton in the bank. 

The refusal to admit this testimony offered by appellant 
was error as it deprived the appellant of competent evi¬ 
dence as to the value of its property for its most available 
use. 

Seattle & Montana Ry. Co. vs. Boeder, Supra. 

Point 3. 

Albert D. Coe, Superintendent of the appellant’s plant 
for 30 years, was entirely familiar with the land taken and 
the contents of sand therein and was therefore a compe¬ 
tent witness as to the value of the land with the sand con¬ 
tained therein. 

As the Supreme Court said in Boom Co. vs. Patterson, 
Supra , in determining the value of land appropriated for 
public purposes, the same consideration is to be regarded 
as in sale of property between private parties, therefore it 
was error for the Court to exclude the testimony of this 
witness who was entirely familiar with the land and the 
value of the sand contained therein. 

Montana Ry. vs. Warren, 137—U. S.—349. 
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Point 4. 

All the authorities seem to agree that it is proper for the 
jury, in considering the value of the property to be taken 
by condemnation proceedings, to take into consideration j 
any minerals contained therein. Lewis Eminent Domain, 
Third Ed. Vol. 2, Sec. 725. Therefore, it was entirely prop¬ 
er for appellant to ask its witness William Obrey Steele, 
“What is the value of this sand per ton in the bank just as 
it is now,” (App. 6), and it was prejudicial to the appel¬ 
lant’s rights for the Court to have stated to its counsel in 
the presence of the jury,— 

“You are entitled to get the fair market value of 
your property for land as real estate. That is what 
you are entitled to. You are trying to get most every¬ 
thing but that.” 


Point 5. 

Appellant’s prayers Nos. 4 and 5 were proper instruc¬ 
tions under the peculiar circumstances of the land taken 
and should have been granted by the Court. 

Seattle & Montana Ry. Co. vs. Roeder, Supra. 

Points 6 and 7. 

In view of the value of this land for its most available 
use, that is for the sand contained therein which was being 
sold by the ton and also being used for the last 30 years 
for the making of brick by the appellant, it would amount 
to a virtual confiscation of the appellant’s property with¬ 
out just compensation to permit the verdict of the jury to 
stand. 
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The Court, therefore, should have granted appellant’s 
motion for a new trial. 


Conclusion. 

The property taken in this proceeding was triangular in 
shape and located on the outskirts of the District of Col¬ 
umbia along the Baltimore and Ohio Railroad. 

There was no water or sewerage at or near the property 
and, according to the testimony of all of the witnesses, was 
not adaptable for building purposes. In fact the Govern¬ 
ment’s witnesses testified that 450,000 tons of sand deposits 
would have to be removed before it could be built upon, 
which would be an expensive operation, and then buildings 
could be put on but one side of the street. The appellant 
Brick Company was not a fly by night concern, but had 
purchased this property for the purpose of using the sand 
contained therein, and had been operating its plant thereon 
continuously for about 30 years. That the land taken was 
all sand was undisputed, that its close proximity to appel¬ 
lant’s brick plant with a road leading thereto for the pur¬ 
pose of loading sand for sale to its customers was clearly 
proven by the testimony. 

That the best available use to which the land could be 
adapted was clearly shown by the evidence to be the use and 
sale of the sand contained therein; therefore, it was error 
for the Court to exclude from the jury appellant’s offer of 
testimony as to the value of the sand per ton unremoved 
from the bank. 

The appellant having been deprived of its right of hav¬ 
ing the jury consider competent testimony as to the value 
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of the land for its most valuable use, this Court should re¬ 
verse the judgment of the lower Court confirming the ver¬ 
dict of the jury and grant to the appellant a new trial. j 

Respectfully submitted, | 

EDWIN C. DUTTON, j 

RICHARD E. WELLFOH1), 
Attorneys for Appellant, 

1427 Eye Street, N. W. 


APPENDIX. 

8047. 
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In the 


District Court of the United States 


for the District of Columbia. 


In the matter of the acquisition 
of the parcel of land designated 
for taxation purposes as Parcel 
124/27 and parts of the parcels 
designated as Parcels 124/17, 
124/42 and 137/12, all in the 
District of Columbia, and all as 
shown and delineated on plats of 
survey recorded in Survey 
Books 115 and 130 at folios 485 
and 396, respectively, of the 
Records of the District of Col¬ 
umbia. 


District Court 
Docket No. 2687 


AGREED STATEMENT ON APPEAL. 


This was a condemnation proceeding instituted by the 
United States to acquire land in the District of Columbia for 
development of the National Capital parks, parkway and playground 
system. Four parcels were included in the petition for condem¬ 
nation, described as Parcels I, II, III and IV. Later Parcel 
II was acquired by purchase and was dismissed from the proceed¬ 
ing. 

Parcel I. 

This parcel, part of 124/17, was owned by the National Brick 
Company, Inc., appellant here. The United States is the appiellee. 

That the property belonging to the appellant, National BricK 
Co., Inc., which was condemned and taken by the United States of 
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13 America, appellee, is located in the District of Columbia, is un- 

14 improved, and is a sand bank and is designated in this 

15 proceeding as—“Parcel I. Part of the tracts of land called 

16 “Chillum Castle Manor”, and “Turner’s Improvement,” described in 

17 accordance with a plat of computation recorded in Survey Book No. 
IS 115 page 485 of the Records of the Office of the Surveyor of the 

19 District of Columbia, as follows: Beginning for the same at the 

20 southwest corner of the land conveyed to John Lynch and Halbert 

21 E. Payne by deed recorded in Liber 686 folio 92 among the Land 

22 Records of the District of Columbia, and running thence along the 

23 Westerly line of said conveyance North 3° 24' West 680 feet; 

( 2 ) 

1 thence South 31° 40' East 428.60 feet; thence South 20° 29' 30" 

2 'East 200.30 feet; thence South 6' 40" West 109.25 feet to the 

3 intersection of the southerly line of the land conveyed as afore- 

4 said with the center line of a proposed street, 90 feet wide, as 

5 shown on said plat; thence with said southerly line South 86° 40' 

6 West 250.82 feet to the place of beginning; being unimproved, con- 

7 taining, according to said plat, 109,068 square feet or 2.504 

8 acres, more or less, and being designated for purposes of taxation 

9 as part of the parcel known as Parcel 124/17; ’ ’ 

10 Mr. Dailey, a part owner of this property, Manager of the 

11 National Brick Co., engaged in the making of brick and selling 

12 sand for 21 years, testified that Parcel I belonging to the 

13 appellant National Brick Co., Inc., consisted of 2.504 acres of 

14 land. That this property was a part of a 31 acre tract 

15 belonging to appellant. That appellant purchased the property 

16 about 30 years ago and have manufactured brick ever 

17 since. That there was a plant on their 31 acre tract for the pur- 

18 pose of making brick which was located about 325 feet from the lo- 

19 cation of the property taken. 

20 That the sand used at the appellant’s plant for manufacturing 

21 brick is now taken from a bank on its property immediately adjacent 

22 to the property taken. 
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23 That the appellant, in its business of manufacturing and sell- 

24 ing brick, also sold sand coming from its property located (an its 

25 31 acre tract just adjacent to the property taken. 

26 That the 31 acre tract of appellant’s land, 2Yo acres of which 

27 was being taken by the United States, had been used exclusively 

28 for the purpose of making brick and selling sand for the past 30 

29 years. 

30 That the 2y> acres taken by the United States in this action 
21 were all sand such as is used for making brick and also for the 

32 purpose of making mortar for building operations. 

33 Ten per cent, of the 2 1 /> acre tract was silt or overburden, and some 

(3) 

1 of this is usable for making brick. The sand in the 

2 2y 2 acres is considered the finest sand in the District of Columbia. 

3 The appellant sells from 3,000 to 5,000 tons of sand from 

4 its property a month, but not during the winter-time. 

5 That the sand in this 2y 2 acres was the same type as was used 

6 in the District of Columbia for important buildings and had been 

7 used for laying marble and stone on the United States Supreme 

8 Court Building. 

9 That the 2y> acres taken were located about 400 feet from the 

10 Baltimore & Ohio Railroad, near Terra Cotta, D. C., and appellant’s 

11 property ran 1400 feet along said track. That the appel- 

12 lant is diggingsand for use in its plant and for sale wittin 75 

13 to 100 feet of the 2y> acres. 

14 That the property taken was formerly owmed by his father and 

15 the brick plant had been making brick from sand adjacent to this 

16 2y> acres for 30 years, sold the sand for so much per 

17 ton in four and five ton lots and delivered it to the job. Some 

18 came and got it. 

19 That they wrere now digging sand right into the bank jof the 

20 2y> acres taken and he had test holes made on the property! taken 

21 and it was all sand. The best use to which this 2*41 acres 

22 could be put is to produce sand for making brick and for rjiortar 

23 purposes. 
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24 This witness testified that the value of the land for the 

25 sand contained therein w’as $67,500, which testimony, 

26 on motion of the United States, was stricken out, because he had 

27 estimated the value by the value of the sand per ton, 

28 to which an exception was duly noted. 

29 As an owner, the Court permitted the witness to testify as 

30 to the value of the property as real estate. 

31 The witness testified that the value of the 2 V* acres as real 

32 estate was $67,500. 

33 On cross-examination, Mr. Dailey testified that of the 31 

(4) 

1 acres owned by appellant about eight have sand in them; that he 

2 valued each of the eight acres at $27,000.00 per acre; that he 

3 valued the 21 plus acres without sand at $22,500.00 per acre. 

4 On further cross-examination, he testified as follows: 

5 ‘*Q. And when the Company w*as incorporated—vrhat do you carry 
this 

6 property as on your books? A. I would have to produce the books 

7 to see, sir. I don’t remember. 

8 Q. What do you value it for for income tax purposes? A. Thecap- 

9 ital stock is $75,000 # * 

10 Pictures of appellant’s property, including the 2*4 acres 

11 taken, in evidence and attached hereto as Appellant’s Ex. 1 and 

12 2 . 

13 The property being taken is located about 75 feet from the ap- 

14 pellant’s brick plant. 

15 The 2M> acres taken is all sand and consists of a bank sloping 

16 from 40 to 90 feet from level. This sand is also 

17 used for footings for buildings. 

18 The sand in the 2 1 /> acres taken can be made into brick in 24 

19 hours 'where it takes about 19 days to make brick from clay. 

20 Thomas W. Marshall, a civil engineer of 44 years experience, 

21 witness for appellant, testified he had been on the ground taken to 

22 familiarize himself with the lay of the land, made no measurements 




23 on the ground, no detailed inspection of it, just a general ii^spec- 

24 tion of the land, made no borings, but made measurements from 
maps 

25 that came from the National Park and Planning Commission— 

26 “Q. That is the Government. You went to the National Plah and 

27 got the maps? A. Yes. They had them made for me, or, they al- 

28 lowed the blue prints to be made. 

29 Q. And you took your dimensions and so forth from the govern¬ 
ment 

30 map as given to you by the government? A. I did. 

31 How long ago approximately? A. About three weeks ago.” 

32 and from these measurements calculated that the material in the 

33 2 y» acres from the top to the railroad level was 300,000 cubic yards 

(5) 

1 and weighed 450,000 tons. 

2 On cross-examination he was asked if he had any idea of how 

3 much of the 300,000 cubic yards or 450,000 tons was silt and how 

4 much was sand. He answer that he had an idea from seeint the 

5 face of the bank as it stands there at the present time. 

6 Q. “Would that give you an idea of what might be in back of the 

7 face of the bank?” A. “No, sir.” 

S William Obrey §teel, a witness for appellant, in the business 
9 of buying and selling sand in the District of Columbia for six 

10 years, also operating a sand pit for himself for a while, testi- 

11 tied that he purchased sand from appellant and others, that he does 

12 not buy any bank sand from anybody but J. W. Campbell and Mr. 

13 Dailey. That he buys 10 to 1 as much from Campbelj be- 

14 cause he has good loading services, that he has been buy- 

15 ing sand from the appellant for the last two years—but has never 

16 bought a great deal from them, that he inspected the sand 

17 on the 2 1 / 4 acres taken, has lived in the neighborhood for 22 years, 

18 and that the sand in this bank was very good, a fine grade of sand, 

19 which is used for laying stone or brick. 



6 


20 He was asked by Mr. Dutton, Attorney for the appellant, 

21 Q. “What is the value of this sand per ton in the bank just as it 

22 is now?” 

23 Mr. Bell. I object. Sand per ton in the bank. 

24 The Court. Yes, I think that is objectionable. 

25 Mr. Dutton. Well, your Honor, we have got to arrive at the value 

26 of the sand that the jury may be guided when they come to figure 

27 what the value of this property is; sand property. 

2S Now, 1 read your Honor the case the other day, a number of 

29 cases, in which that had been permitted, and one court said that 

30 was the only way to guide the jury as to what the value—in this 

31 particular case it was stone, sandstone, in one case. 

32 The jury has to get at this. We are entitled to our best 

33 value of that land. There is no doubt about that. 

( 6 ) 

1 Now, this is a sand man who buys and sells sand, has bought 

2 and sold this sand right at this place. He has been living in 

3 the neighborhood 25 years. He knows the sand, he has examined the 

4 land. 

5 Now, I am asking him, being in that business and knowing all 

6 this, what is the value of the sand right there in the land, not 

7 taken out. 

S The court. He has been buying sand? 

9 The Witness. I also operated a sand pit myself for a while. 

10 Mr. Bell. Let us get down to fundamentals. Suppose we are 

11 buying a gold mine. You don’t figure out how many tons of gold 

12 there are in the gold mine. In the first place, you cannot. In 

13 the second place, you cannot figure out how many tons of sand 

14 there are in a bank. 

15 When you buy a gold mine you buy its possibilities as a gold 

16 mine. When you buy a sand bank you buy its possibilities as a 

17 sand bank. The price or value per ton or the retail value of an 

18 ounce of gold has nothing whatever to do with the market value 
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of the property, but as I read your Honor the other day, dnd I 
hate to keep repeating it. It is a fundamental rule of valuation. 
The Court. I sustain the objection. 

Mr. Dutton. Your Honor will give me an exception? 

The Court. Yes. 

By Mr. Dutton: 

Q. Have you bought sand from—the same quality of sand ab the 
sand contained in this two and one-half acres? 

A. Yes, sir. 

Q. Have you examined the sand in the two and one-lialf plus a<{ires l 
A. Yes, sir. 

Q. What did you have to pay for it? 

Mr. Bell. I object. The same question in another formj 
The Court. Objection sustained. 

Mr. Dutton. May I sav this to your Honor? 

(7) 

The Court. Yes. 

Mr. Dutton. We are entitled to get the best price we calk for 
this sand. 

Mr. Bell. I object to that. He is entitled to get the! fair 
market value of this property for its best use. 

The Court. You are entitled to get the fair market value of jyour 
property for land as real estate. That is what you are entitled 
to. You are trying to get most everything but that. 

By Mr. Dutton: 

Q. Well, Mr. Steel, do you know what the fair market val^e of 
this land is at the present time. 

Mr. Bell. I object. 

The Court. He isn’t the owner. The owner can testify t<j> his 
opinion of its value, but he isn’t a real estate man. You know 
that just as well as I do. 

Mr. Dutton. That’s all. 
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17 

18 CROSS-EXAMINATION 

19 Bv Mr. Bell: 

20 Q. Mr. Steel, did I understand you to say that you owned a sand 
21 1 pit once yourself? A. No, sir. I never owned it. I just bought 

22 sand in the bank and put my conveyer in there and loaded it on my 

23 truck. 

24 Albert D. Coe, another witness for appellant, testified that 

25 he was Superintendent of appellant’s brick plant; that he had been 

26 with the company since 1910; that he had observed sand taken from 

27 the company’s property only 75 or 100 feet from the 2 1 /* acres 

28 taken; that he had nothing to do with the sale of the sand 

29 that there were 15 or 20 customers who purchased sand from 

30 the appellant; some purchased every day, others about twice a 

31 week; that the 2M> acres taken by the United States contained sand. 

32 He was asked, “Do you know the value of this, the fair market 

33 value of these 2 1 /> acres?’’ Objection was made by the United States 

34 and sustained, with exception to appellant. 

( 8 ) 

1 Richard C. Zantzinger, another witness for appellant, a real 

2 estate man, having offices in the District of Columbia for 18 years, 

3 stated that the land belonging to appellant, including the 2*£ 

4 acres taken, was unimproved, except for its brick plant not lo- 
4£ cated on the property condemned that the best available use of the 

5 2 Yz acres taken was for its sand that the land was not adaptable 

6 for building purposes because there is no winter or sewer avail- 

7 able at the present time. 

8 He was asked by Mr. Dutton, 

9 Q. What w’ould you say is the fair market value of this real estate, 

10 2 1 /* acres, with the sand in it? A. I would say the fair market 

11 value of that land would be 8 to 10 cents a foot. 

12 By the Court: 

13 Q. What does that amount to in dollars? A. Approximately $4,000 

14 an acre; about $10,000 for the 2 x /j acres, a little over 2acres. 
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By Mr. Dutton: 

Q. For what purposes? A. As land. 

Q. Do you know the fair market value of it as sand? 

Mr. Bell. I object to that. 

The Court. Sustained. 

Mr. Dutton. Exception. 

Mr. Bell. I have no objection to Mr. Dutton’s asking 1 him—and I 
want to state this for the record—what, in your opinion, is the 
present fair market value of this land for its most available use, 
be it sand, building, or whatnot. 

Mr. Dutton. That is a fine question, and I will adopt it. Would 
vou read it? 

(The last statement of Mr. Bell was read by the reporter.) 
TheWitness. Would you read it again? The Reporter (reading): 
“What, in your opinion, is the present fair market vallie of 
this land for its most available use, be it sand, building, or 
whatnot?” 

The Witness. Its best use is sand. 

By Mr. Dutton 

Q. All right, sir. What in your opinion, is the value of it? 

"( 9 ) 

By the Court: 

Q. (Interposing). Its best use is sand. What do you medn by 
that—its best use is sand? A. Well, it is a sand bank 
There is sand coming out of the property. 

Q. Well, its most available use is for digging sand; is that 
what you mean ? A. That is correct. 

By Mr. Bell: 

Q. If that is its most available use, tell us what it is worth 
for its most available use. 

By Mr. Dutton: 

Q. Yes, for its most available use. A. Well, as a sand bank 
it should be worth $25,000 or $30,000 an acre. 


10 


13 Q. You say that is its most available use? A. I say that is 

14 the only present use at this time. 

15 Mr. Dutton. Take the witness. 

16 

17 CROSS-EXAMINATION 

18 By Mr. Bell: 

19 Q. Now, I take it you mean by that, and I am probably making 

20 Mr. Dutton’s case for him, that you believe a purchaser in the 

21 open market in the same or similar business, willing to carry it 

22 on—and this is vour case—would be willing to go in there and 

23 pay between $25,000 and $30,000 an acre for these 2^4 acres; is 

24 that your opinion? A. That is my opinion. 

25 lie testified further that a good deal of the sand used for 

26 building purposes in the District of Columbia comes from Prince 

27 Georges County, Maryland, that he has been in the build- 

28 ing business since 1922 but has done no building in the District 

29 of Columbia that he did not know of any sale of any 

30 sand land within the limits of Prince Georges County, the District 

31 of Columbia, Arlington County, Alexandria County or Montgomery 

32 County. 

33 Edward R. Carr, a real estate man, witness for the United 

( 10 ) 

1 States, in the real estate and building business in the District 

2 of Columbia for 21 years, testified that he has done quite a lot 

3 of building as well as land development. He developed the follow- 

4 ing tracts: a 15-acre tract out in Broad Branch Road and Oxford, 

5 near Chevy Chase; Barnabv Woods; a 10-acre tract at Western 

6 Avenue and 42nd Street; Shady Tract, a 5-acre tract at Reservoir 

7 Road and Conduit Road; Briarcliff, a 35-acre tract between Loweli 

8 and Macomb Streets; and Yates Gardens in Alexandria. In all of 
9‘ these they took the ground raw and did all the work all the way 

10 up to the roof. 

11 He testified: 

12 Q. In connection with building operations, have you become fam- 

13 iliar with sand and its uses? A. Well, yes, I feel I know some- 
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14 thing about it. I would not want to attempt to qualify ad an 

15 expert on sand, though. 

16 Q. In addition to that do you or do you not at the present time 

17 own any vacant land? A. Yes, I do. 

18 Q. Does any of that land contain sand? A. We have 20 acres a 

19 block off Ridge Road in Southeast running between Minnesota Ave. 

20 By Mr. Dutton: 

21 Q. Southeast? A. Yes, Ridge Road, between Minnesota Avenue and 

22 Alabama Avenue. That is sand land. 

23 By Mr. Bell: 

24 Q. Have any tests been made of that land? A. Yes. 

25 Q. What was the nature of the tests made of that land? A. Well, 

26 part of it is sand very close to the surface. In other parts there 

27 is an overburden. The entire tract has not been tested for sand, 

28 but we have made tests on both sides, and I am reasonably sufe it 

29 has sand there, that it is sand land, although I did not buy |that 

30 for sand land, though; I bought it for real estate. 

31 Q. Are you holding it for sand land? A. No. 

32 Q. What are you holding it for? A. As developing land. We ini;end 

33 to put garden apartment houses on it. 

(ID 

1 Q. Do you, in your opinion, consider it any more valuable as sand 

2 land than as development land? A. Only that we may get some break 

3 in the grading, a favorable break in the grading. I took Mr. 

4 Campbell out there, of the C. R. Sand Company. 

5 Q. Is that the same Mr. Campbell wdio has been referred to onj the 

6 stand this morning? A. Yes, and apparently there is one j^lace 

7 where we will have to remove a rather good sized knob, and instead 

8 of paying for that we will probably get it removed for nothing 

9 or possibly get something out of it. 

10 Q. To that extent you think it is worth a little more than it 

11 would be for ordinary real estate development ? A. That is right. 

12 Q. Now, speaking of Mr. Campbell again, would you mind pointing 
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13 out where Mr. Campbell’s sand bank is? A. That is right there 

14 (indicating on plat.) 

-t - # • * • • 

Id 

16 Q. You are authorized to sell this particular tract by the owner? 

17 A. That is right. 

18 Q. Don’t answer this until counsel has had a chance to object. 

19 For how much are you authorized to sell that property? 

20 Mr. Dutton. I object. 

21 The Court. I think I will have to sustain the objection. 

22 Mr. Bell. I take an exception. 

23 By Mr. Bell: 

24 Q. You have in mind, though, the price, do you not? A. Yes. 

25 Q. How does the Campbell property compare, in your opinion, with 

26 the National Brick Company property? A. From all I could find 

27 out there in talking to Mr. Campbell and the owner, there is a 

28 good deal of sand there which apparently is all sand land. I 

29 vrould say from a real estate standpoint that it is better property, 

30 because there is better access to it, and it is nearer to the 

31 development. I am not positive of this point, and I would like to 

32 check this, but 1 believe a lot of it is zoned for industrial use, 

33 but I don’t think that is relatively important, because I think 

( 12 ) 

1 the best use for that property when it is graded, when the sand 

2 is taken out and it is rough, would be for residential develop- 

3 ment. You don’t have a great deal of use in Washington for in- 

4 dustrial properties. 

5 Q. And this despite the fact that the sand is more valuable for 

6 residential development. 

7 A. In its present condition, because they are selling the sand 

8 and they are getting something for the sand and they are getting 

9 the grading done at the same time. That grading would be neces- 

10 sary before the developer could do much with it. That bears out 

11 what I said about my own ground. I think that from the stand- 

12 point of the land that sand does add something to the value of 
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13 the grading as it is being done. If you had a piece of flat 

14 ground, I would say definitely “No” because if you had k flat 

15 piece of ground you would have to dig holes for sand an<ji you 

16 would have to fill this up to develop it for real estate, but 

17 both of these are banks and have to be graded and brought! to a 

18 different level before you could develop them. 

19 ***** 

20 Q. All right. Where do you get the sand that you use in your 

21 building from? A. We buy most of our sand from the Smoot S^nd & 

22 Gravel Company. We also buy some from Mr. Campbell. I jthink 

23 we are one of the few builders in town who still believe that 

24 river sand is better than bank sand for brick purposes. We have 

25 our own reasons for liking it, and I do not want that to be! con- 

26 strued as against bank sand, because I know the majority of 

27 builders use bank sand, but we use river sand unless it is a painted 

28 brick house. 

29 Q. You use bank sand if you are going to paint it? A. Yes. 

30 Q. The type of house you build is a good deal better than the 

31 average? A. We build in a pretty high-class field. Most of our 

32 houses have been built from around $15,000 to $35,000 and $4^),000. 

33 So, at least we attempt to make them good. 

(13) 

1 Q. Mr. Carr, what particular preparation have you made tk tes- 

2 tify in this case? 

3 A. Well, I have been over all the property. I have been on them. 

4 I have studied over the maps furnished to me by the Pari?) and 

5 Planning Commission and I was at the District Building tc^ find 

6 out about sewer and water, and I have checked a good many ^ales, 

7 some of which I knew about. Then I checked into one ok two 

8 others that I heard about since I started this work on this jcase. 

9 Then in the case of this sand land, which is something you dj) not 

10 get in the regular run of real estate appraisals, I made kverv 

11 effort to find out all I could about sand land. I want to jnake 

12 it plain that I am not attempting to qualify as a sand expert, 

13 but I did talk to the owner of this tract of ground. 
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14 ' Q. What parcel? A. Where Mr. Campbell is operating. I talked 

15 to Mr. Campbell to find out what I could about sand. 

16 Q. Let me interrupt. Incidentally, do you know the area of the 

17 tract Campbell rents? A. It is approximately 35 acres. 

18 Q. Do you know how much rent he pays? A. Well, he is on a 

19 royalty basis. I know what he pays for the sand he takes out, 

20 yes. 

21 Q. He pays so much per ton, I take it? A. Yes. 

22 Q. All right. Co ahead. A. I might say, looking at this plat 

23 book, that I familiarized myself with the sale of the Eichman 

24 property to Gosnell. I am also familiar with the Garlem sale. 

25 I sold part of this (indicating). I sold this property in Blair 

26 Road just west of the railroad to the Park and Planning Commis- 

27 sion for D. J. Dunigan, some years ago. I have listed in my 

28 office now for sale the Dreyer property. I have it listed through 

29 an attorney. 

30 Q. What parcel is that ? A. That is parcel 136/4. 

31 Q. Is that the parcel immediately abutting the southwest corner 

32 of the Cafritz property? A. Yes. 

33 Q. Do you know what that can be bought for? A. I have it 

34 listed. 

35 Q. All right. A. I also have this property, parcel 148/11 

(14) 

1 which fronts on Sargent Road, and is between Emerson and Decatur 

2 Streets, as projected on the highway plan, listed in my office 

3 for sale. I talked to the broker who had just made a sale, just 

4 a contract of sale. The sale has not gone on record. 

5 Q. A contract executed? A. A contract executed by both par- 

6 ties on parcel 136/2, which adjoins the south line of Mr. Cafritz’s 

7 property, which is in condemnation here, and lies roughly between 

8 Gallatin and Decatur Streets. 

9 Q. That property has a frontage on an existing road of some 

10 kind, hasn’t it? A. Well, it is a right of way. I don’t 

11 think it is a paved road. I am sure you could not build on 
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12 that road; it is not wide enough. There is a regulation that 

13 you have to have at least 30 feet or they won’t give you a permit 

14 to build, and I don’t think that road adds much value to it. I 

15 might say I testified in the opening of Hawaii Avenue from North 

16 Capitol Street over the B. & 0. Railroad. The property is just 

17 west of the B. & 0. Railroad. I testified for the American 

18 Security & Trust Company only in that condemnation. I am fam- 

19 iliar with the sales. In fact, I gave one of the affidavits to 

20 The Court which was the property in the sale south of thesef par- 

21 cels. 

22 The particular difference involving this property was that 

23 this property had sewer and water available and streets in, but 

24 the sales were made under condemnation and it was ready for build- 

25 ing. In fact, some of it was actually built since that [time, 

26 whereas, in your case, Mr. Wilkes, they are not ready for de4elop- 

27 ment yet, but I do think it has an important bearing on it. 

28 Q. Now, is there anything you would like to add that I have over- 

29 looked which would tend to throw light on your qualifications to 

30 testify? j 

31 A. I don’t believe so, Mr. Bell, except to say generally that I 

32 have spent a lot of my time in building unimproved grounq. It 

(15) j 

1 has been more or less my business to buy and sell and brokerage 

2 unimproved tracts throughout the city. 

3 Q. Did you buy and sell and develop ? A. Yes. 

4 Q. Now, take up parcel 1, which is part of the brick company’s 

5 property, being taken, and give a description of it, please, 

6 Mr. Carr. 

7 A. That is a triangular piece of property located just west of 

8 the B. & 0. Railroad and east of Fort Totten and norjh of 

9 Catholic University. There is a high bank. The west side of 

10 the property is in some places 60 or 70 feet at least above the 

11 grade of the balance of the brick company’s property, apd it 

12 slopes. The natural turn of the ground falls toward the | east. 



13 The property is, as was testified to, sand bank. It is easily 

14 reached from the road that the brick company has in there now. 

15 I studied it from just the angle of real estate ground. I would 

16 like to point out to Mr. Dutton on this Baist plat because it 

17 is very difficult for me to arrive at it from a real estate 

18 standpoint, Mr. Dutton. The property is zoned residential, 

19 part of it, and the balance of this brick company property is 

20 zoned industrial. You have a very high bank, and the only 

21 possible way I could figure to use it as real estate would be 

22 to start at the lower end of this projected street and run 

23 a cul-de-sac up on the bank. 

24 Q. Do you know instances where that is done? A. Yes, I have 

25 done it out in the Western Avenue development, and that is the 

26 only thing you could get out there because you are confronted 

27 -with this situation: you can’t grade all of this property down 

28 to the grade, the balance of the brick company property, because 

29 if you do you would not have anything there to support Fort 

30 Totten; and as I understand the law; it is necessary to at least 

31 protect the other man’s bank. You can’t go in there and grade 

32 down the bank, even if it were the thing to do, without leaving 

33 sufficient slope to support this bank. All of this is on high 

( 16 ) 

1 bank. Therefore, from the standpoint of development, I figure 

2 the only thing you could do would be to run a support up on top 

3 of this property and turn around and develop it in that way. 

4 That is not in this particular case because you could only 

5 build on one side of the street. There is not enough width there 

6 on top to build on both sides of the street; so, that didn’t 

7 seem to be a very good use for that property. I thought the 

8 best use adopted from a real estate angle is the fact that be- 

9 cause it is in the same ownership with the balance of this prop- 

10 erty you could therefore grade all of this down or all of this 

11 piece that is taken down because it would be necessary to hold 

12 the bank, and by so doing you would be able to use more of the 
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industrial property than you would be able to use after this 
piece is taken away from it because of its being up on a Jiigh 
bank, and you would be confronted with the same problem, and 
in developing the balance of that ground you are not going to 
be able to come as far west as you would be able to if you ovmed 
this property. 

In other words, by owning that property you would be able 
to use more of that industrial property. As near as I c^uld 
figure out, you wrnn’t gain the entire area of this piece, but 
you would gain half of the area and you would be able to u^e a 
great deal more of your industrial ground by owning it fhan 
after the Government has it. | 

I think, if T am correct in the theory, that you have to 
support this bank, that it would affect the amount of sand that 
could be taken out of it. 

So, I valued it as best I could, this sand land, after leak¬ 
ing an investigation of this property that Mr. Campbell is operat¬ 
ing, and knowing what our office listed and what we would Ijiave 
sold for, and I tried to check any other sand banks and salps I 
could, and valued it from that standpoint, the real estate st^nd 
point, and I could find not a very high value for it. I pijit a 
value on that particular piece of $1500 an acre, or a totaf of 

(17) 

$3,756. of 2.504 acres. 

Q. Now, that is bearing in mind your familiarity with the C^mp 
bell sand land also? A. That is right. 

On cross-examination Mr. Carr was asked “is it a fact jthat 
the value of these two and a half acres is enhanced by the pres¬ 
ence of the sand?” A. “I feel that it is, yes.” I 

Q. That is all? A. “I don’t know to just what extent. I tried 
to arrive at what I believed was a fair value.” 

Lewis T. Breuninger, a witness for the United States yras 
called, who qualified as a real estate operator in the District 
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12 of Columbia for 25 years. He was asked: Q. ‘‘Now what experience 

13 have you actually had in building? ” 

14 A. The firm with which I am connected has been building here for 

15 a matter of more than 40 years. We have developed the area on 

16 upper Sixteenth Street known as Shepherd Park, where we built and 
IT put in streets, building and selling the homes. Also we developed 

18 the area at Foxhill Road known as Westwood where we built and 

19 sold the homes. We are now operating on a tract of land just over the 

20 District Line on Massachusetts Avenue extended which we call York- 

21 town Village in which we are developing homes for sale. 

99 * * * * * 

23 Q. What particular preparation have you made to testify in this 

24 case? 

25 A. I have visited the areas that are being taken. I have walked 

26 over them. I have checked on sales made in the neighborhood. I 

27 have checked on several sales. 

28 • • • • • 

29 Q. Now, are you familiar, Mr. Breuninger, with the use of sand 

30 in building materials? A. Yes. We have used sand for a great 

31 many years ourselves in the building of homes. 

32 Q. Where did you buy your sand? A. Well, we have bought both 

33 bank sand and river sand. We have bought from Campbell, who was 
1 (18) 

1 the owner of that sand pit on Riggs Road. At the present time 

2 we sublet our brick work, so we do not purchase bank sand direct. 

3 I find my bricklayer is purchasing it in this immediate area from 

4 a man named Smith Roberson. 

5 Q. Is that Roberson? A. R-o-b-e-r-s-o-n. 

6 Q. Do you know where he gets it? A. Yes. 

7 Q. Where? A. He gets it off parcel 137/11, immediately north of 

8 the land owned by the National Brick Company. 

9 Q. Who owns that? A. That is owned by Mr. Peebles. 

10 Q. Does he have any connection with the Brick company? A. No. 
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11 You mean the National Brick Company? 

12 Q. Yes. A. No. 

13 Sand for concrete use is usually river sand. The present-cay 
k 14 method of putting in concrete is to use ready-mixed concrete. That 

15 is delivered to the job in rotating trucks, and the sand is put ^n- 
* 16 to it at the plant. 

» 17 The location of the two principal plants, and the one from 

18 which we buy is on K Street, Northwest, and they have an entrance 

19 and get sand from Smoot Sand & Gravel Company, directly next door 

20 to the plant. That is concrete sand. 

21 For plastering purposes sand is also used, and for that phr- 
« 22 pose a clean sand is required because plaster must have a sharp 

23 key to which the white coat can be applied. Of course, the sand 

24 is usually only in the brown coat or rough coat, the first t|wo 

25 coats that are put on. River sand is used for that almost entip*e- 

26 ly. The defect, if any, in bank sand for that purpose is because' 1 

27 of the loam or foreign matter that is present and is not screened 

28 out by so-called dry screening. In river sand, the sand is washed 

29 and the foreign matter is washed out of it. The result is a fjne 

30 aggregate of pure sand which is not accomplished and cannot be 

31 accomplished in taking out bank sand unless it would be washed 

► 32 also, which is a rather expensive operation. Therefore, the use 
33 of bank sand is confined principally to its use as mortar, 

(19) 

1 mortar being the material between the bricks that make the joint. 

2 That is mixed with cement in the ratio of 1 to 3; that is, one 

► 3 part of cement to three parts of sand and water. This mixture 

4 is supposed to produce a better consistency in the mortar. If 

5 the sand becomes too sharp, that ratio must be reduced somewhat. 

6 In other words, putting it on a shovel basis, with one bag of 

7 cement you would be able to put 15 shovels of sand. If the salnd 

8 became too sharp, you must reduce it in order to get the proper 

9 consistency so they won’t roll off the trowel, as was mentioned. 
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10 So, if it does become too sharp, it is reduced to 12 shovels and 

11 one bag of cement. If the sand is fine on the other hand, that 

12 is a very fine aggregate instead of the coarser aggregate, you 

13 perhaps can increase the number of shovels of sand to seventeen 

14 or eighteen over the standard of fifteen. Of course, a brick- 

15 layer, particularly a contracting bricklayer, who has to figure 

16 close will get the sand where he can use more of it in relation 

17 to the amount of cement he uses. For that reason they are always 

18 looking for bank sand that is a fine sand. I mean, fine in tex- 

19 ture. They always desire to try to locate a fine sand and must 

20 locate a sand that has the proper color. The best color for 

21 brickwork is a grayish color, because the mortar comes out of 

22 that gray. The sand that is located in Campbell’s bank on Biggs 

23 Road has that color and is therefore used to a considerable extent 

24 by builders and by brick-masons, I would say, because the color 

25 is right. If the color is tinged with yellow, of course, you 

26 will get a yellow tinge in the mortar, and therefore a yellow 

27 finish in the joints. That is not desirable in any case. In fact, 

28 there are not very many cases where you will, unless the brick- 

29 layer wants to try a yellow finish. So, that does limit the extent 

30 or rather the sale of sand which has a yellow color to it. Now, 

31 I can go on with this explanation for hours. 

32 Q. Well, I think that covers it. A. I don’t want to go too far 

33 afield. 

1 ( 20 ) 

1 The witness had inspected the 2^2 acres taken and described 

2 it as triangular in shape; that it was a zoned residential, 4-A, 
i 3 which meant that detached or group homes and apartment houses, 

4 all not more than three stories, could be built thereon; that the 

5 property in its elevation rises about 315 feet above sea level and 

6 about 115 feet from a level for building purposes; that the best 

7 use this land could be put to would be in connection with the in- 

8 dustrial land adjacent; he stated: “The area being taken appar- 

9 entlv is sand with some over-burden of earth or dirt and this 
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sand has been, as I say, taken up to a point within about 50 feet 
of the part to be taken. Of course, the over-burden must be re¬ 
moved from the sand before the sand itself can be removed, pnd 
the over-burden would appear to run from 10 to 15 feet in depth. 
The removal of over-burden is usually done by a steam shovel, and 
the work will cost approximately 25 cents a yard. Therefore,!the 
removal of 15 feet in depth, or 5 yards, would cost approximately 
$1.25. Therefore, the cost of 10 yards in depth of sand below 
that over-burden w r ould have already cost 12M> cents per yard in the 
bank before it was touched. That is the reason that sand opera¬ 
tions do not always prove profitable, because of the depth of the 
over-burden, making the expense of removing it prohibitive and 
because of the uncertainty of sand itself. Sand may be' goocj to¬ 
day and prove to be too dirty or too sharp tomorrow. The over¬ 
burden may become deeper or it may become shallower. The colo|r of 
the sand may change. All those factors make the operation onp of 
uncertainty. 

The witness testified that in his opinion the fair market 
value of the 2 Mj acres taken was $5,000.00 or $2,000.00 per acre!. 


James W. Campbell, another witness for the United States, 
testified that he was in the bank sand business; that he had peen 
in that business for eight years; that he operated sand bits, 
mining and preparing the sand for market, and selling it; that; he 

(21) I 

leased a sand bank for his business about one-half mile from 
the appellant’s 2acres; that he had one other location for 
sand about six miles away; he was asked: “Now, what in general 
have you to say about the availability of land in this general 
area—for illustration the District of Columbia and a radius 
of five miles outside its boundaries for availability of sand 
land for mining and retail selling to builders dealing in sand? 
A. Well, I don’t know as I could answer that very intelligently 
for this reason: I have not made any particular survey of it. 
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10 I have myself about at least ten years’ supply ahead, and for that 

11 reason I have not been greatly interested in other grounds of sand, 

12 and I have just recently turned down several propositions that 

13 were put to me of sand ground for that reason, that it was too 

14 far in the future and I would not be interested. 

15 Q. You have yourself at least ten years’ supply? A. Yes. 

16 Q. Where were these locations that were offered to you? A. One 
jl7 was out New Hampshire Avenue just across the District Line. 

18 Q. On New Hampshire, just across the District Line? A. Yes. 

19 Q. How far is that from this property here? A. A half mile. 

20 By Mr. Dutton: 

21 Q. How many? A. A half mile. 

22 By Mr. Bell: 

23 Q. What was the area of that property? A. Four and a half acres. 

24 Q. And what else? A. The property just off Ridge Road, Southeast. 

25 Q. And where is that in relation to your property? A. It is in 

26 the southeast section in the neighborhood of Benning. 

27 Q. Has anything else been offered to you? A. No, sir. How, that 

28 is as far as saying or knowing about available sand land. 

29 Q. But you do not need these two sand tracts? A. No, sir. 

30 Q. Now, do you know whether they have been disposed of? 

31 A. One, I think, has recently. 

32 Q. And the other one has not? A. No. 

33 Q. What was the area of these two tracts? A. Well, I said the 

i (22) 

1 one on New Hampshire Avenue is four and a half acres, and the 
1 2 other is approximately twenty acres. 

3 • • * # • 

4 Q. Do you consider your land any more available for purposes 

5 of mining of sand than as ordinary real estate? A. Than as 

6 ordinary real estate ? What I am mining there ? I would say that 

17 this particular piece of land is worth more after the sand is off. 

8 Q. After the sand is off? A. Yes, for the simple reason—shall 

9 I? 
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10 Q. Go ahead. A. For the simple reason that a man owning!the 

11 ground would have to cut this hill down anyway or pay for it to 

12 be done, and as I say, for that reason this particular piece of 

13 ground is worth more after the sand is taken off. 

14 Mr. Bell. That is all. 

15 

16 CROSS-EXAMINATION 

17 By Mr. Dutton: 

18 Q. It is worth more as land after it is cut down to a level grade 

19 to be built on? A. Yes. 

20 Q. Then, besides that, your sand is worth something? A. Yes. 

21 Q. For selling purposes. A. Yes. 

22 Mr. Dutton. That is all. 

23 

24 Parcel III. 

25 This parcel, part of 124/42, owned by D. J. Dunnigan, Inc., 

26 containing .35 of an acre, lies about 250 feet east of the Balti- 

27 more & Ohio Railroad tracks, is generally cleared except for a i;ree 

28 or two and is unimproved. No witnesses appeared for the property 

29 owner. Mr. Carr, appearing for the Government, valued the proper- 

30 ty at $1,750.00 an acre, or $612.50 for the ground taken. Mr. 

31 Breuninger stated that the fair market value of this piece of 

32 property was $850.00, or approximately $2,000.00 an acre. No ap- 

33 peal has been filed as to Parcel III. 

( 23 ) 

1 Parcel IV. 

2 This parcel, part of 137/12, owned by Morris Cafritz, lies 

3 east and north of Parcel III, and east of the Baltimore & Ohio 

4 Railroad, and contains approximately 9.73 acres. It is generally 

5 rolling land, unimproved, open fields and some woods, typical of 

6 the balance of the property. 

7 Mr. Savage, an expert witness for the owner, testified that 

8 the property w T as worth $2,500.00 an acre or $24,382.01. Mr. J. 
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9 Dallas Gradv, another expert witness for the owner, testified 

10 that the property was worth $2,613.00 an acre or $25,442.10. 

11 Mr. Carr, testifying for the Government, appraised the property 

12 at $1,500.00 an acre, or $14,595.00. Mr. Breuninger, also tes- 

13 tifying for the Government, valued the land taken at $1,500.00 

14 an acre or approximately $14,600.00. No appeal has been filed as 

15 to this parcel IV. 

16 The above is all of the testimony considered as necessary by 

17 counsel for the purpose of this appeal. 

18 That the appellant offered four prayers, two of which, namely 

19 #3 and 4, were, over the objection of the United States, denied 

20 and objection duly noted. 

21 “PRAYER No. 3 

22 The jury are instructed that, in arriving at the 

224 award to the National Brick Company, Inc., you take into 

23 consideration what the property is worth in the market, 

23£ viewed not merely with reference to the uses to which it 

24 is at present applied, but also -with reference to the 

24| uses to which it is plainly adapted; that is to say, 

25 what is its worth from its availability for valuable 

2fi£ uses to w'hich it may be put. The compensation to the 

26 owner is to be estimated by reference to the uses for 

26£ which the property is suitable, having regard to the 

27 business and wants of the community, or such as may be 

27£ reasonably expected in the immediate future, and your 

28 proper inquiry is,—what is the value of the property 

28£ for the most advantageous uses to which it may be applied.” 

29 

294 “PRAYER No. 4 

30 

30£ The jury are instructed that, if they find that the 

31 land taken contains sand suitable for making brick and 

31£ mortar for building, they are instructed that the measure 

32 of compensation is the fair market value of the land taken 

33 with the sand in it. The number of tons of sand that 

( 24 ) 

1 could be taken from the land, and the value per ton, are 

2 not to be considered except as they may guide them in fix- 
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ing. the value of the land taken, and as a special rule ::or 
their guidance in arriving at the value of the land so 
taken.” 

The following prayers were granted and submitted to the ju:y: 

“ I 

The duty to be performed by the Jury in this case is 
to ascertain and award just compensation for the parcels 
of land to be taken in this proceeding for public use. 

Just compensation means compensation which is just 
not only to the individual whose property is taken but 
to the public which is to pay for it and as estimated 
by the Jury should represent the true value, no less s[ n d 
no more, of the real property of which the owners of e&ch 
parcel will be deprived by the appropriation of the same 
to the public use by the United States. 

II 

Each parcel sought to be condemned is to be appraised 
at its present fair market value with reference to the 
most valuable use or uses to which it could be lawfully 
put. if no proceedings had been instituted for its condem¬ 
nation. The several parcels are to be appraised as sepa¬ 
rate properties. 

III 

By fair market value is meant what the property would 
sell for in cash, or on terms of reasonable credit equiva¬ 
lent to cash, by one who is willing but is not obliged to 
sell, to one who desires but is not obliged to buy. 

IV 

The market value of the land is not limited to Jits 
value for the use or uses to which it is now being applied 
by the owners thereof. If the whole or any part of sjjdd 
land, is peculiarly adapted by its location, surroundings, 
natural advantages or intrinsic character, to some particu¬ 
lar use or uses which gives it a higher market value ttjan 
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46 it would otherwise have, the circumstance or circumstances 

47 which make up such peculiar adaptability for such particu- 

48 lar use or uses, shall be considered and the amount award- 

49 ed as compensation for the land should be based upon its pre- 

50 sent fair market value in view of the most valuable use or 

51 uses for which it is shown to be adapted. 

52 By the most valuable use or uses to which the property 

53 can or may be put, is meant either some existing use, or 

54 one which the evidence shows is so reasonably likely in 

55 the near future that the availability of the property for 

56 that use would affect its present market price and would 

57 now be taken into account by a purchaser under fair market 

58 conditions. It does not mean that the Jury should attempt 

59 to appraise the present fair market value of the property 

60 by its adaptability or availability for remote and conjec- 

61 tural future uses. 

62 

63 V 

64 

65 The sales and sales contracts admitted in evidence 

66 should be considered bv the Jury in so far as such sales 

f (25) 

1 or sales contracts, looking at the circumstances of each 

2 instance, may evidence or throw light upon the present 

3 fair market value of the land to be condemned unaffected 

4 by the Government’s intention to acquire these properties 

5 for the public use. 

6 

7 VI 

8 

9 The Jury are instructed that in appraising the value 

10 of any parcel claimed to be peculiarly adapted for the 

11 use to which it is being put and to have a higher market 

12 value on that account, they should not include any element 

13 of good will due to the fact that the property is applied 

14 to that use or to the business conducted thereon. 

15 

16 vn 

17 

18 The Jury are instructed that they shall not permit 

19 themselves to become informed in any manner with respect 

20 to the assessment valuation placed on the property for 

21 purposes of taxation. 
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22 vin 

23 

24 The Jury are instructed that the market value! of 

25 property is not affected by the personality of its ow^ier; 

26 and that in determining the market value of the property 

27 to be condemned in this proceeding, the property is not 

28 to be valued in the light of any association or sentiment 

29 which may make it peculiarly desirable to the present 

30 owner or owners, but solely with regard to the elements 

31 which make up its present 'worth in the market. 

32 

33 IX 

34 

35 The jury are instructed that if they find that a sand 

36 deposit suitable for the retail sale of sand is located 

37 under or on the surface of the ground on Parcel I and 

38 that its use for this purpose affects its present |fair 

39 market price and that this use is the most valuable one 

40 to which the property can be lawfully put, they should 

41 ascertain and award just compensation based upon the fair 

42 market value of the property in view of its availability 

43 for that use. 

44 If, on the other hand, they find that the availability 

45 of the property for the sale of sand does not increase the 

46 value of the land over and above the amount such land would 

47 bring in the open market for other uses, they should asper- 

48 tain and award just compensation based upon the fair market 

49 value of the property without regard to anv sand deposit. 

50 

51 IX-A 

52 

53 The jury are instructed that, if they find that the 

54 property sought to be taken in this proceedings, o\^ned 

55 by the National Brick Company, a corporation, is ^uit- 

56 able for the manufacture of brick and the sale of spnd 

57 for building purposes and that its use for these pur- 

58 poses at the present time and within the reasonably rjear 

59 future and the availability of the property for these 

60 uses affects its fair market price, and that these uses 

61 are the most valuable uses to which the property can be 

62 lawfully put, they shall ascertain and award just com- 

63 pensation based upon the fair market value of the pro- 

64 perty as available for such uses. 
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65 

66 IX-B 

67 

68 The jury are instructed that the value of the land 

69 of the National Brick Company, Inc., as sand land suit- 

70 able for making brick and building purposes, is a proper 

( 26 ) 

1 subject of consideration and, in fixing the amount of, 

2 just compensation to be awarded, you are to consider 

3 the extent to which the value of the land is thereby 

4 enhanced and make your award accordingly. 

5 X 

6 Before beginning their deliberations, the Jury 

7 should acquaint themselves thoroughly with those 

8 written instructions given them by the Court, which 

9 constitute one comprehensive whole, and should be so 

10 read and considered by them. In other words, the in- 

11 structions are to be applied as a whole to the facts 

12 of the case, and the Jury should consider all the in- 

13 structions together as they relate to the facts. 

14 

15 XI 

16 

17 The members of the Jury may separate when not en- 

18 gaged in the consideration of their verdict. 

19 When the Jury, or a majority of them, shall have 

20 agreed upon and signed their verdict, they shall, 

21 through their foreman, so notify the Court, and the 

22 Court will thereupon pass an order setting a day for 

23 the return of the verdict in open Court. 

24 The verdict must be in writing subscribed by the 

25 jurors not less than three concurring therein, and 

26 must set forth parcel by parcel, the compensation 

27 to be paid for the taking of the land and buildings 

28 to be condemned. A written form to be used by the 

29 Jury in returning their verdict will be furnished by 

30 the Court.” 

31 

32 

33 CHARGE TO THE JURY 

34 

35 The Court (Wheat, J.) Gentlemen of the jury, there 

36 are always a few things that I add to the instructions 
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60 
61 
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that are contained in the typewritten forms which ha 
been given to you or will be given to you; and the fi 
thing is you should choose one of your number as foreir^ 
Just put your heads together and talk it over. A fore: 
don’t have to do any more work than anybody else only 
is the one to whom the papers are sent, and he is 
one to whom you report; and he reports to the Cotji 
Choose one of vour number. 


ve 
rst 
an. 
.21 
he 
the 
rt. 


The Court. Now you have formerly seen this prope 
and the evidence which you get with your own eyes 
looking at, seeing, viewing the property, is just 
much evidence in the case as any other piece of evide| 
that has been offered, and you have a right to view 
property again if you wish to, or as many times as 
choose; provided you go in a body, not go out one 
time, but go in a body; and don’t take anybody else 
you. You have a right to go and view that property 
many times as you want to, provided, as I say, you go 
yourselves, and don’t take anybody along. 


rty, 
in 
as 
Ince 
the 
you 
at 
t)i 
as 
by 


wr 


Another thing I always say, and that is, don’t talk 
with any outsider about the case. You must remember when 
you leave the courtroom today you are still on the jury. 
You aren’t locked up the way some of the juries arq in 
the courtroom, but you are still on the jury, and jpou 
will be on it until your verdict has been signed ^nd 
presented in open Court. 

( 27 ) 


So you must bear that in mind. Don’t talk \yith 
people about this case. 

I don’t mean by that that anybody is going to try) to 
influence you improperly, but nevertheless, as members of 
the jury, you should not talk with anybody except among 
yourselves about the case. 

There is another thing, I don’t know as it is neces¬ 
sary in this case because there hasn’t been anything said 
about it, but you should not make any effort to ascertain 
the assessed value for taxation. That isn’t admissible 
evidence and you should not make any effort to find out 
what the property is assessed for taxation purposes. 
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IX-B 

The jury are instructed that the value of the land * 
of the National Brick Company, Inc., as sand land suit- ^ 
able for making brick and building purposes, is a proper 

( 26 ) 

subject of consideration and, in fixing the amount of 
just compensation to be awarded, you are to consider 
the extent to which the value of the land is thereby 4 
enhanced and make vour award accordingly. 

X 

Before beginning their deliberations, the Jury 4 
should acquaint themselves thoroughly with those 
written instructions given them by the Court, which * 
constitute one comprehensive whole, and should be so 
read and considered by them. In other words, the in¬ 
structions are to be applied as a whole to the facts 
of the case, and the Jury should consider all the in¬ 
structions together as they relate to the facts. 


XI 

The members of the Jury may separate when not en¬ 
gaged in the consideration of their verdict. 

When the Jury, or a majority of them, shall have 
agreed upon and signed their verdict, they shall, 
through their foreman, so notify the Court, and the 
Court will thereupon pass an order setting a day for 
the return of the verdict in open Court. 

The verdict must be in writing subscribed by the < 
jurors not less than three concurring' therein, and 
must set forth parcel by parcel, the compensation 
to be paid for the taking of the land and buildings 
to be condemned. A written form to be used by the 
Jury in returning their verdict will be furnished by 
the Court.’’ 


CHARGE TO THE JURY 

The Court (Wheat, J.) Gentlemen of the jury, there 
are always a few things that I add to the instructions 
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that are contained in the typewritten forms which have 

been given to you or will be given to you; and the first 

thing is you should choose one of your number as foreman. 

Just put your heads together and talk it over. A foreman 

don’t have to do any more work than anybody else only he 

is the one to whom the papers are sent, and he is the 

one to whom you report; and he reports to the Court. 

Choose one of your number. 

’ # # *< # • 

The Court. Now you have formerly seen this property, 
and the evidence which you get with your own eyes in 
looking at, seeing, viewing the property, is just as 
much evidence in the case as any other piece of evidence 
that has been offered, and you have a right to view the 
property again if you wish to, or as many times as ^ou 
choose; provided you go in a body, not go out one at 
time, but go in a body; and don’t take anybody else with 
you. You have a right to go and view that property as 
many times as you want to, provided, as I say, you go by 
vourselves, and don’t take anvbodv along. 

Another thing I always say, and that is, don’t talk 
with any outsider about the case. You must remember when 
you leave the courtroom today you are still on the jury. 
You aren’t locked up the way some of the juries are in 
the courtroom, but you are still on the jury, and you 
will be on it until your verdict has been signed and 
presented in open Court. 

( 27 ) 


So you must bear that in mind. Don’t talk with 
people about this case. 

I don’t mean by that that anybody is going to try to 
influence you improperly, but nevertheless, as members of 
the jury, you should not talk with anybody except amjong 
yourselves about the case. 

There is another thing, I don’t know as it is neces¬ 
sary in this case because there hasn’t been anything siaid 
about it, but you should not make any effort to ascertain 
the assessed value for taxation. That isn’t admissible 
evidence and you should not make any effort to find out 
what the property is assessed for taxation purposes. 
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15 I don’t think there is anything else that I need 

16 to say except to thank you for the patient consideration 

17 that you have given to the case, and when I say that, I 

18 know that I am speaking not only for myself, but I am 4 

19 speaking for the counsel in the case. 

20 I want to thank you for the patient, careful atten- 

21 tion that you have given to the evidence which you have 

22 received, and I have no doubt that when you come to de- 

23 liberate on the case you will give it the same careful 

24 attention that you have given it while you have been 

25 here in court. 

26 Now these papers in the case will all be sent to you 

27 at the address which you have given to the Clerk, and when 

28 you have received them you can begin your deliberations. 

29 Now, there is one thing that I should have said, 

30 that is, the legal instructions are all contained in 

31 . typewritten form which will be sent to you with the other 

32 papers in the case, and, before you begin your delibera- 

33 tions, I suggest that you read those instructions care- 

34 fully. 

35 There is nothing complicated about them. They are 

36 in the form that has been used for a good many years, 

37 and I don’t think you will have any difficulty in read- 

38 ing them and understanding them and they will give you 

39 a pretty good brief view of the points of law, the prin- 

40 ciples of law, which should govern you in your delibera- 

41 tions. 

42 Well, I think that is all. 

43 . 

44 

45 

46 VERDICT OF JURY 

47 

48 “We, the undersigned members of the jury heretofore 

49 selected, impaneled and sworn in the above entitled 

50 cause to ascertain, appraise and award just compensation 

51 for the lands to be condemned and taken in this proceed- 

52 ing, have viewed the said lands, do now, upon our oaths 

53 appraise and award the just compensation for said lands 

54 as follows: 

55 Parcel I 

56 Part of a tract of land called “Chillum Castle Manor’’, 

57 and “Turner’s Improvement”, described in accordance with 
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a plat of computation recorded in Survey Book No. 115, 
page 485, of the records of the office of the Surveyor 
of the District of Columbia, as follows : 

(as herein above set out) 

We appraise the value of the interest of the owner 
of the fee simple of Parcel I to be— $9,000.00 

We appraise the value of the interest of the owner 
of the fee simple of Parcel III to be— 900.00 

We appraise the value of the interest of the owner 
of the fee simple of Parcel IV to be— $17,500.00” 

( 28 ) 

Motion was duly made by appellant for new trial with objec¬ 
tion to the verdict, which, after hearing and oral argument, v| T as 
overruled. 

“Decree Overruling Exceptions and Objections t<1> 
the Verdict of the Jury and Motion for a new TriaiL 
in Respect of Parcel I, and Final Decree as to 

all Parcels 


Upon consideration of the verdict of the jury 


re¬ 
turned herein on May 27, 1941, awarding compensation for 
the parcels of land described in the petition and pro¬ 
ceedings in this cause, that is to say, Parcels I, III 
and IV; and upon consideration of the exceptions and ob¬ 
jections to the verdict of the jury and motion foij a 
new trial in respect of Parcel I, and after argument of 
counsel; 

It is this 28th day of June, 1941, by the court 
Ordered and Considered that said exceptions and objec¬ 
tions to the verdict of the jury and motion for a n|ew 
trial in respect of Parcel I be, and the same are hereby, 
overruled and denied; that the awards for Parcels I, 
III and IV be, and the same are hereby ratified and con¬ 
firmed and that the parties owning said parcels and en¬ 
titled to the sums awarded by said verdict as just compen¬ 
sation for the same have judgment against the United 
States in the sums awarded as just compensation for skid 
parcels, and that upon payment of said sums to the par¬ 
ties entitled, and the discharge by them of all lidns, 
encumbrances, taxes and assessments, general or special, 
due or exigible in respect of said parcels at the date 
of such payment, or upon payment into the Registry of 
the Court pursuant to Sec. 21 of the Act of March 1, 
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33 1929, c. 416, for the use of the parties entitled, of 

34 said sums adjudged to be just compensation for the lands 

35 constituting said Parcels I, III and IV as described in 

36 these proceedings and all right, title, interest and estate * 

37 of whatsoever kind it is in the same or pertaining to the 

38 same, be, and the same are hereby, condemned for and to 

39 the United States of America and the title to the same 

40 vested in the United States of America in fee simple 

41 absolute forever, free, clear and discharged from all 

42 liens, encumbrances, servitudes, charges, claims, re- t 

43 strictions and covenants whatsoever; and it is 

44 Further Ordered that, if necessary, the petitioner, 

45 or any party in interest, shall have a reference as of 

-16 course to the Auditor of this court to ascertain what, 

47 if any, encumbrances, liens, taxes or assessments exist, 

48 in respect of said parcel and who is entitled to receive 

49 and in what amounts, the money so avrarded as just compen- 

50 sation.” 

51 

52 “STIPULATION 

53 j 

54 It is this 1st day of July, 1941, stipulated and j 

55 agreed by and between Alexander H. Bell, Jr., Attorney ! 

56 for the United States, and Richard E. Wellford, Attorney ] 

57 for the National Brick Company in the above cause, that 

58 the order signed herein on the 28th day of June, 1941, 

59 by Chief Justice Alfred A. Wheat, overruling the excep- 

60 tions, objections and motion for a new trial filed herein 

61 on behalf of the National Brick Company, Inc., property 

62 owner, shall be considered as having been signed over 

63 the objection of the National Brick Company, Inc., the 

64 same as though an objection and exception had been noted 

65 thereon in open Court at the time of the signing thereof.’ 7 j 
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( 29 ) 

“Notice of Appeal 

To—Norman M. Littell, Esq., 

Assistant Attorney General 

Alexander H. Bell, Jr., Esq., 

Principal Attorney, Lands Division, 

Department of Justice, 

Henry F. Mooney, Esq., 

Associate Attorney, 

Attorneys for the United States 

The defendant, National Brick Company, Incorporated, 
hereby gives notice to the above named parties of its 
appeal filed herein on the 17th day of July, 1941, to the 
United States Court of Appeals for the District of Cokfm- 
bia, from the judgment, decree and order signed on the 
28th day of June, 1941, overruling the exceptions and 
objections to the verdict of the jury rendered herjein 
on the 27th day of May, 1941, and denying the motion for 
new trial and ratifying and confirming the award of the 
jury in so far as it applies to parcel No. 1 herein dnd 
also gives notice of appeal from the entire judgment, 
decree and order dated the 28th day of June, 1941, in 
so far as it affects the rights of the National Brick 
Company, Incorporated. ’ 9 

That a cost bond, as is provided by the rules, was duly post¬ 
ed by the appellant. 

“Order Declaring Title Vested 

I 

It appearing to the court that the petitioner, 
the United States, pursuant to the provisions of Sec. 20 
and Sec. 21 of the Act of March 1, 1929, c. 416 (45 Stat. 
1415) did on the 31st day of July, 1941, pay into the 
registry of the Court for the use of all parties entitled 
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and in satisfaction of the judgment herein the sum of twenty- 
seven thousand four hundred dollars ($27,400.00), the com¬ 
pensation awarded for the fee simple of Parcels I, III and 
IV, as confirmed by judgment herein; it is this 31st day 
of July, 1941, by the court 

Adjudged, Ordered and Declared that the said parcels 
of land as described in the petition and proceedings in 
this cause became and were on the said 31st day of July 
1941, condemned to, and for the use of, and vested in the 
United States in fee simple absolute, and it is 

Further Adjudged, Ordered and Declared that pursuant 
to the statute aforesaid, the money so paid into the re¬ 
gistry of the Court be, and the same is hereby, vested 
in the persons owning or interested in said parcels of 
land, according to their respective estates and inter¬ 
ests, and said money shall stand in lieu of said real 
property so condemned; and it is 

Further Adjudged, Ordered and Declared that all 
liens, charges, and encumbrances existing upon or against 
said parcels of land be, and the same hereby are, trans¬ 
ferred to the said sums so deposited. ’ ’ 

“ Order Extending Time of Appf.ij.ant, 

National Brick Company, Incorporated, for the 
Filing and Docketing of its Record on Appeal 

Upon consideration of the oral motion made in open 

(30) 

Court by counsel for the National Brick Company, Incorpor¬ 
ated, for an extension of its time for the filing of its 
designation of record in this Court and the docketing of 
same in the United States Court of Appeals on its appeal 
noted in this Court on the 17th day of July, 1941, it is 
this 4th day of August, 1941, 

Ordered, that the time for the appellant, National 
Brick Company, Incorporated, for the filing of its desig¬ 
nation of record on appeal in this action is extended to 
and including the eightieth day from the date of the notice 
of appeal and the time for docketing of the same in the 
United States Court of Appeals for the District of Colum¬ 
bia be, and the same is hereby, extended to and including 




37 

38 

► 

39 

40 

41 

42 
1,43 

44 

45 

r 


the ninetieth day from the date of the first notice ojf 
appeal.’’ j 

MORRIS, Justice 

Order of Court of Appeals 
Extending Time to File Record on 
Appeal to December 1, 1941 

“On consideration of the petition for extensioii 
of time to file the record in the above-entitled causd 
it is ordered by the Court that the time be, and it ijj 
hereby, extended to and including December 1, 1941. 


>» 


GRONER, C. J. 
Justice 

Order of Court of Appeals 
Extending Time to File Record on 
Appeal to December 15,1941 




n 

» 
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‘On consideration of the petition for extensio 
of time to file the record in the above entitled cause| 
It is ordered by the Court that the time be, and it i 
hereby, extended to and including December 15, 1941.” 

GRONER, C. J. 

Justice 

POINTS RELIED ON ON APPEAL. 

Point 1. 

The Court should have allowed the testimony of Mr. Clydb 
Dailey, a part owner of the property, as to the value of the 
land for the sand contained therein to remain in evidence and be 
considered by the jury in determining the value of this land ac 
cording to its most valuable use. 

Point 2. 

The Court should have allowed the witness William 0. Steelj, 
who had been in the business of buying and selling sand in thf 
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47 District of Columbia for six years and who had inspected the prop- 

48 erty taken, to testify as to the value of the sand per ton in 

49 the property. 

50 Point 3. 

51 The Court should have allowed Albert D. Coe, the Superinten- 

52 dent of the Company, -who had been employed by it for more than 30 

( 31 ) 

1 years and was familiar with the selling of the sand on the Com- 

2 pany tract, to testify as to the fair market value of the prop- 

3 erty. 

4 Point 4. 

5 That the Court, after sustaining the objection of the United 

6 States to a question “What is the value of this sand per ton in 

7 the bank just as it is now”, put by appellant to its witness 

8 W’illiam Obrey Steele, made a statement in the presence of the 

9 jury that the appellant was entitled to get the fair market value 

10 of its property for land as real estate and then stated, in the 

11 presence of the jury “You are trying to get most everything but 

12 that”, which was very prejudiced to the appellant’s rights and 

13 interest in the case. 

14 Point 5. 

15 That the Court should have granted prayers 3 and 4 offered 

16 by the appellant. 

17 Point 6. 

18 That the verdict of the jury was not a fair compensation to 

19 appellant of the value of this property for its most valuable use. 

20 Point 7. 

21 That the Court should have granted a new trial on the objec- 

22 tion made by the appellant in its motion. 

23 - 




24 That the above contains all of the record testimony and pro- 

25 ceedings considered necessary by the parties for the purpose of 
^ 26 this appeal. 

27 


28 VERNON L. WILKINSON 

► 

, 29 

i 30 

31 JOHNP. HEARNE 

32 

33 Attorneys for Appellee 

f 34 Approved: December 
I 35 


EDWIN C. DUTTON 
Edwin C. Dutton 
1427 Eye Street, N. W. 

RICHARD E. WELLFOReI 
Richard E. Wellford, 

1427 Eye Street, N. W., 
Attorneys for Appellant 

I 

i, 1941. 

ALFRED A. WHEAT 
Chief Justice. 



BRIEF FOR THE UNITED STATES, APPELLEE 


In the United States Court of Appeals 
for the District of Columbia 


No. 8047 

National Brick Company, a Corporation, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


NORMAN M. LITTELL, 

Assistant Attorney General . 

JOHN P. HEARNE, 

VERNON L. WILKINSON. 
ALEXANDER H. BELL, Jr.. 
Attorneys . Department of Justice. 

Washington. D. C. 






INDEX 


Opinion below.. 

Jurisdiction.. 

Questions presented.. 

Statement__ 

Summary of argument______ 

Argument__ 

I. The measure of compensation adopted by the district court 

was correct...____ 

II. The verdict of the jury is supported by the evidence_ 

Conclusion.... 


CITATIONS 

Cases: 

Alloway v. Nashville, 88 Tenn. 510, 13 S. W. 123... 5 

Briggs v. Brownlow, 265 Fed. 985, 49 App. D. C. 345_ 9 

McCartney v. Holmquist, 106 F. 2d 855, 70 App. D. C. 334_ 8 

Michael v. Smith, 68 F. 2d 378, 62 App. D. C. 331. 7 

Morton Butler Timber Co. v. United States, 91 F. 2d 884_5, 6, 8 

Orleans County Quarry Co. v. State of New York, 172 App. Div. 

863, 159 N. Y. S. 30.... 5,9 

Pickford v. Talbott, 211 U. S. 199... 8 

Railroad v. Real Estate Co., 204 Mo. 565, 103 S. W. 519.... 5 

Railway Company v. Davis, 58 W. Va. 620, 52 S. E. 724_ 5 

Railway Company v. Mason, 23 S. D. 564, 122 N. W. 601. 5 

Ramming Real Estate Co. v. United States , 122 F. 2d 892.. 8 

Reading & P. R. Co. v. Balthaser, 119 Pa. 472, 13 Atl. 294. 5 

Ross v. Commissioners of Palisades Interstate Park, 90 N. J. L. 

461, 101 Atl. 60.... 5 

Scarle v. Lackawanna and Bloomsburg R. Co., 33 Pa. 57. 5 

Seattle & Montana Ry. Co. v. Roeder, 30 Wash. 244, 70 Pac. 498.. 5 

Shoe?naker v. United States, 147 U. S. 282_ 8 

United States v. Indian Creek Marble Co., 40 F. Supp. 811_ 5 

United States v. Meyer, 113 F. 2d 387, cert. den. 311 U. S. 706... 5 

Whiteside v. United States, 35 F. 2d 452. 7 

Willis v. United States, 99 F. 2d 362, 69 App. D. C. 129. 8 

Statutes: 

Act of March 1, 1929, c. 416, 45 Stat. 1415, 40 U. S. C., c. 7, secs. 

361, 380, D. C. Code (1929) title 25, secs. 100, 110 (i).. 1 

Textbooks: 

2 Lewis, Eminent Domain (3d ed. 1909) sec. 805, p. 1426_ 8 

1 Nichols, Eminent Domain (2d ed. 1917) sec. 226, fn. 82.. 5 

Orgel, Valuation Under Eminent Domain (1936) secs. 128, 164.. 5,7,8 
1 Thompson, Real Property (Perm. ed. 1939) sec. 57. 7 


44232S—42 


<£> 00 A M tO K) 









































In the United States Court of Appeals 
for the District of Columbia 


No. 8047 

National Brick Company, a Corporation, appellant 

v. 

United States of America, appellee 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES 


OPINION BELOW 

The district court did not write an opinion. The final judg¬ 
ment appears at pages 31-32 of the Appendix to appellant’s 
brief. 1 

JURISDICTION 

This is an appeal by a defendant in a condemnation pro¬ 
ceeding from a judgment entered June 28, 1941 (App. 31-32). 
The notice of appeal was filed on July 17, 1941 (App. 33). 
The jurisdiction of the district court was invoked by a peti¬ 
tion for condemnation filed at the request of the National 
Capital Park and Planning Commission, under the Act of 
March 1, 1929, c. 416, 45 Stat. 1415, 40 U. S. C., c. 7, sec. 361, 
D. C. Code (1929) title 25, sec. 100. The defendant invokes 
the jurisdiction of this Court under section 20 of the same 
Act, 40 U. S. C., c. 7, sec. 380, D. C. Code (1929) title 25, sec. 
110 (i) (Br. 2). 


1 References throughout this brief arc to an agreed statemeut of the 
record which is printed as an appendix to appellant’s brief. 

(1) 
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QUESTIONS PRESENTED 

I 

Whether the district court was correct in holding that while 
sand deposits on the land condemned could be considered inso¬ 
far as they enhanced the value of the land, the fair market 
value of the property should not be computed by multiplying 
the estimated tonnage of sand by a fixed price per ton. 

II 

Whether the award of $9,000.00 for the two and one-half 
acres involved in this appeal (Parcel I) is supported by the 
evidence. 

STATEMENT 

This condemnation proceeding was instituted by the United 
States to acquire lands near Fort Totten in the District of 
Columbia for the road development program of the National 
Capital parks, parkway and playground system. The lands 
included in the condemnation petition were designated as Par¬ 
cels I, II, III, and IV. Later Parcel II was acquired by direct 
purchase and was dismissed from the proceeding (App. 1). 

Parcels I, III, and IV then came on for trial in the district 
court. A special condemnation jury was drawm and taken to 
view the property which consisted of unimproved acreage, all 
in the same neighborhood. Parcel I embraced 2.504 acres, Par¬ 
cel III, .35 of an acre, and Parcel IV, 9.73 acres (App. 2, 23, 
24). The 2.504 acres comprising Parcel I contained sand suit¬ 
able for commercial purposes and adjoined other land not 
taken in this proceeding on which the appellant company, 
owner of Parcel I, operated a sand bank and brick plant (App. 
2-3). 

Clyde Dailey, one of the owners of the company, testified 
that he valued Parcel I at $67,500.00. On further examina¬ 
tion the witness revealed that he had arrived at this figure by 
estimating the value of the sand per ton in the bank. The 
United States moved to strike this testimony on the ground 
that the -witness had not properly valued the land taken. The 
motion was granted. Thereafter, Dailey was allowed to tes- 
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tify, as an owner, that in his opinion the fair market value 
of the land as real estate was §67,500.00 (App. 4). 

During the trial, appellant’s attorney asked William Steel, 
another witness foi the appellant, “What is the value of this 
sand per ton in the bank just as it is now?” Upon objection 
by the United States a colloquy ensued between court and 
counsel whereupon the court sustained the Government’s ob¬ 
jection. Appellant’s attorney, however, continued wdth simi¬ 
lar questions, asserting that “We are entitled to get the best 
price we can for this sand.” The United States objected on 
the ground that appellant was only “entitled to get the fair 
market value of this property for its best use.” The court 
thereupon commented, “You are entitled to get the fair mar¬ 
ket value of your property for land as real estate. * * * 

You are trying to get most everything but that” (App. 5-7). 

Later, appellant called Richard Zantzinger, an expert wit¬ 
ness, who valued the two and one-half acres at $4,000.00 per 
acre as real estate and at $25,000.00 to $30,000.00 an acre as 
a sand pit. (App. 8). 

The Government called two expert appraisers who placed 
the fair market value of Parcel I at $3,756.00 and $5,000.00, 
respectively (App. 17, 21). At the close of the trial the court 
instructed the jury in detail, rejecting prayers No. 3 and No. 4 
offered by the appellant (App. 24-30). The jury returned a 
verdict awarding $9,000.00 for Parcel I, $900.00 for Parcel III, 
and $17,500.00 for Parcel IV (App. 31). 

The appellant company, owner of Parcel I, filed a motion 
for a new trial. On June 28, 1941, the court overruled the 
motion and entered a final decree confirming the awards for 
all three parcels taken (App. 31-32). The company filed this 
appeal on July 17, 1941 (App. 33). The owners of Parcels 
III and IV have not appealed. 

SUMMARY OF ARGUMENT 

I. The court below’ made several rulings bottomed on the 
theory that sand deposits on Parcel I could be considered only 
insofar as they had enhanced its fair market value (App. 25- 
28). The court rejected appellant’s contention that the value 
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of the land should have been computed by multiplying the 
estimated amount of sand in situ by a fixed price per ton (App. 
6-7). This determination conforms to the great weight of 
authority (infra, p. 5). 

These authorities reject the measure of compensation ad¬ 
vanced by appellant because it disregards cost of production, 
fluctuating markets, business risks, and other factors which are 
taken into consideration between a willing seller and a willing 
buyer in determining the fair market value of sand land. The 
district court, therefore, properly excluded testimony and in¬ 
structions which would measure compensation on the basis of 
a fixed price per ton of sand in the bank. 

II. There is no merit in appellant's claim that the jury failed 
to award just compensation for Parcel I. The award w’as with¬ 
in the range of testimony of witnesses who duly noted that the 
sand deposits had enhanced the value of the land (App. 4, 10. 
17, 20). There was, in addition, the evidence afforded by the 
jury’s view of the premises (App. 29). It follows that the 
award should not be set aside. See authorities cited, infra, 
pp. S-9. 

ARGUMENT 

I 

The measure of compensation adopted by the district court 

was correct 

During the trial the district court took the position that the 
fair market value of Parcel I should be measured with due re¬ 
gard for the enchancement arising from the presence of sand 
deposits, but that compensation should not be computed simply 
by multiplying the estimated tonnage of sand by a fixed price 
per ton (Instructions II, IV, IX, IX A, IX B, App. 25-2S, 6-7). 
In this connection the court ( a) struck that part of Clyde Dai¬ 
ley’s testimony valuing the land on the basis of “the value of 
the sand per ton” in the bank (App. 4); (b) refused to allow 
William Steel to answer the question: “What is the value of 
this sand per ton in the bank just as it is now?” (App. 6); (c) 
commented on the persistent attempts of the appellant’s at¬ 
torney to elicit testimony which would place a separate value 
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I 

on the sand (App. 6-7); and (d) denied prayers No. 3 and No. 4 ! 

offered by the appellant as instructions to the jury (App. 24- 
25). The appellant complains that the court erred in making 
each of these rulings (Br. 5-6, 8-15). 

The position taken by the court conforms to the well-settled 
principles governing the measurement of compensation. The 
amount to be ascertained is the fair market value of the land, j 
or the price which would be agreed upon at a voluntary sale 
between a willing seller and a willing buyer. Where the land 1 
contains sand or other minerals, such deposits can be con- 
sidered insofar as they enhance the value of the property 
but they cannot be valued separately. The authorities are 
almost uniform in rejecting appellant’s argument that the fair 
market value of sand land should be computed by multiplying 
the amount of sand in situ by a fixed price per unit. 2 The 
fallacy of such a method of valuation is appropriately stated 
in United States v. Indian Creek Marble Co., 40 F. Supp. 811, 
822 (E. D. Tenn. 1941): 


Fixing just compensation for land taken by multiplying 
the number of cubic feet or yards or tons by a given price 
per unit has met with almost uniform disapproval of 
the courts. This is true because such valuation in¬ 
volves all of the unknown and uncertain elements which 
enter into the operation of the business of producing 
and marketing the product. It assumes not only the 
existence, but the continued existence of a stable de¬ 
mand at a stable price. It assumes a stable production 

3 United States v. Indian Creek Marble Co., 40 F. Supp. 811. 822 (E. D. 
Term. 1041) : Sea tie v. Laeka wanna and Bloomsbury R. Co.. 33 Pa. 57, 63-C4 
(1859) : Railroad V. Real Estate Co.. 204 Mo. 505. 573-575, 103 S. W. 519 
(1907) : Orleans Count a Quarry Co. v. State of Xew York, 172 App. Dlv. 863, 
159 X. Y. S. 30 (1916) ; Railway Comyany v. Mason. 23 S. D. 564, 569-570, 
122 X. W. 001 (1909) ; Railway Comyany v. Davis, 58 W. Va. 620. 626. 52 
S. E. 724 (1906) ; Ross v. Commissioners of Palisades Interstate Park, 90 
X. J. L. 401. 101 Atl. 60 (1917) : Alloway v. Xashville. SS Tenn. 510. 517. 13 
S. W. 123 (1S90) : Reading tf P. R. Co. v. Balthasar. 119 Pa. 472. 4S2-483, 13 
Atl. 294 (1888) : Orgel. Valuation Under Eminent Domain (1930) see. 104; 
1 Xichols on Eminent Domain (2d ed. 1917) sec. 226, fn. 82. Cf. Morton 
Butler Timber Co. v. United States. 91 F. 2d &S4 (('. C. A. 6. 1937) ; United 
States v. Meyer. 113 F. 2d 3S7. 397 (C. C. A. 7. 1940), certiorari denied. 311 
U. S. 700. Contra. Seattle <{■ Montana Ry. Co. v. Roeder, 30 Wash. 244, 70 
Pac. 49S (1902). 
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cost and eliminates the risks all business men know at¬ 
tend the steps essential to the conduct of a manufactur¬ 
ing enterprise. It eliminates the possible competition of 
better materials of the same general description and 
of the possible substitution of other and more desirable 
materials produced or possible of production by man’s 
ingenuity, even to the extent of rendering the involved 
material unmarketable. It involves the assumption 
that human intelligence and business capacity are negli¬ 
gible elements in the successful conduct of business. It 
would require the enumeration of every cause of busi¬ 
ness disaster to point out the fallacy of using this method 
of arriving at just compensation. No man of business 
experience would buy property on that theory of value. 
True it is that quality and quantity have a place in 
the mind of the buyer and the seller, but the product 
of these multiplied by a price per unit should be re¬ 
jected as indicating market value when the willing seller 
meets the willing buyer, assuming both to be in¬ 
telligent. Values fixed by witnesses on such a basis 
are practically worthless, and should not be accepted. 
To the extent the valuation fixed by any witness con¬ 
tains this speculative element, to the same extent is 
its value as evidence reduced. 

Accordingly, it is submitted that the district court did not 
err when it struck Clyde Dailey’s testimony that the value of 
the land was $67,500.00. inasmuch as “he had estimated the 
value by the value of the sand per ton”. Moreover. Dailey, 
qualifying as an owner, was later permitted to testify that 
in his opinion the value of the two and one-half acres as real 
estate was $67,500.00 3 (App. 4). Thus, in any event, the 
ruling of which appellant complains can not be considered pre- 

* Appellant asserts that the court also should have i>ermirted Albert 
Coe, Superintendent of appellant’s brick plant, to Rive his opinion of the 
value of Parcel I because he “was entirely familiar with the land taken 
and the contents of the sand therein" (Br. 14). But obviously whether 
Coe was qualified to render an opinion was a question for the trial judge 
(App. 8). Orgel. Valuation Under Eminent Domain (1936). p. 439. 





judicial. Morton Butler Timber Co. v. United States, 91 F. 
2d 884.8SS (C. C. A. 6,1937). 

Consistently following its theory of valuation, the court 
refused to allow William Steel to state the value of the sand 
per ton in the bank (App. 6-7). But in spite of this ruling 
the attorney for appellant made further attempts to get 
a separate valuation of the sand before the jury. He asked Mr. 
Steel (App. 7): 

Q. Have you bought sand from—the same quality of 
sand as the sand contained in this two and one-half 
acres? 

A. Yes. sir. 

Q. Have you examined the sand in the two and one- 
half plus acres? 

A. Yes, sir. 

Q. What did you have to pay for it? 

Mr. Bell. I object. The same question in another 
form. 

The Court. Objection sustained. 

Mr. Dutton. May I say this to your Honor? 

The Court. Yes. 

Mr. Dutton. We are entitled to get the best price 
we can for this sand. 

Mr. Bell. I object to that. He is entitled to get the 
fair market value of this property for its best use. 

The Court. You are entitled to get the fair market 
value of your property for land as real estate. 4 That 
is what you are entitled to. You are trying to get most 
everything but that. 

This comment by the court was justified in view of the re¬ 
peated efforts by the appellant’s attorney to elicit testimony 
supporting an erroneous measure of compensation. Cf. 
Michael v. Smith, 68 F. 2d 378, 62 App. D. C. 331 (1933). 
Moreover, since no objection was interposed, this claim of error 
cannot be reviewed. Whiteside v. United States, 35 F. 2d 
452 (C. C.A.9,1929). 

‘“Whatever underlies or forms a part of the surface of the earth, or 
voluntarily grows thereon, or is permanently attached thereto and essential 
to the use or enjoyment thereof, will be held to constitute real estate." 
1 Thompson, Real Property (Perm. ed.. 1939) sec. 57. 


I 


I 
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Appellant further complains that the court erred in deny¬ 
ing his request to instruct the jury in accordance with his 
prayers No. 3 and No. 4 (Br. 0. 15. App. 24-25). Appellant’s 
prayer No. 3 is covered by Instructions II and IV which were 
given to the jury (App. 25-2(5). “It is elementary that where 
a charge given fully informs the jury as to the law, it is not 
error to refuse requested instructions to the same effect.” Mc¬ 
Cartney v. Holmquist, 10G F. 2d S55. S58. 70 App. D. C. 334 
(1939); Fid:ford v. Talbott, 211 U. S. 199. 210 (190S). And 
prayer No. 4 is simply another attempt by the appellant to 
place the erroneous theory of compensation before the jury. 
The “number of tons of sand that could be taken from the land, 
and the value per ton.” as we have already shown, is not a 
correct guide in fixing fair market value. 

In short, the district court properly allowed the jury to con¬ 
sider the effect sand deposits had upon the fair market value 
of the land taken and properly refused to allow testimony and 
instructions which erroneously fixed the measure of compensa¬ 
tion on a price-per-ton basis. 

II 


The verdict of the jury is supported by the evidence 


Contrary to appellant’s final contention (Points G and 7. Br. 
6, 15) , the award for Parcel I was “fair compensation * * * 

for its most valuable use." Two well-qualified Government 
experts investigated the value of sand lands and specifically 
noted that sand deposits enhanced the value of this parcel 
(App. 17. 20-21). They valued the parcel at S3.75G.00 and 
85.000.00. respectively (App. 17. 21). While the landowner’s 
witnesses testified to valuations which were considerably higher, 
the juryT award of 89.000.00 was within the range of the testi¬ 
mony and should not be disturbed. Shoemaker v. United 
States, 147 U. S. 282. 305-30G (1893); Willis v. United States, 
99 F. 2d 3G2. 3G5. 69 App. D. C. 129 (1938) ; Morton Butler 
Timber Co. v. United States, 91 F. 2d 884. 891 (C. C’. A. 0. 
1937); Ramming Real Estate Co. v. United States, 122 F. 2d 
892, S95 (C. C. A. S. 1941); 2 Lewis. Eminent Domain i3d ed. 
1909) sec. 805. p. 142G; Orgel, Valuation Under Eminent Do¬ 
main (1936), sec. 128. p. 435. 
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Moreover, it is clear that the jury in fixing the award for 
Parcel I did take into consideration the enhancement in value 
arising from the presence of the sand deposits. This is evident 
if the award for Parcel I is compared with the awards for Par¬ 
cels III and IV. All three parcels were unimproved and in the 
same neighborhood (App. 2. 23). The award for the .35 of an 
acre comprising Parcel III was $900.00. or at the rate of ap¬ 
proximately $2,570.00 per acre. For the 9.73 acres in Parcel 
IV the jury awarded $17,500.00. or about $1,800.00 per acre. 
On the other hand, the award for the two and one-half acres 
involved on this appeal was $9,000.00. or $3,000.00 per acre 
(App. 31). Inasmuch as Parcel I adjoined a sand bank, this 
acreage was admittedly less suited for building purposes than 
were the other two parcels (Br. 3. 10). Consequently, in mak¬ 
ing the award for this parcel the jury must have taken into 
consideration the enhanced value resulting from the sand. 

In addition, it should be remembered that the jury had in¬ 
spected the land, and that this enabled 1 lie jury to base its 
verdict upon the view as well as upon the opinion evidence. 
Bri.yys v. BroivnUnr, 205 Fed. 985. 49 App. I). C. 34. > (1920>. It 
also should be remembered that the record shows that sand 
land is plentiful and easily obtainable in and around the Dis¬ 
trict of Columbia (App. 22. 11). Cf. (Jrleans County Quarry 
Co. v. State of New Yorl:, 172 App. Div. 803. 865-800. 159 
N. Y. S. 30 (1910). In view of all the evidence it must be 
concluded that the jury’s award fully compensated appellant 
for the taking of Parcel I. 

CONCLUSION 

It is accordingly submitted that the judgment on the verdict 
should be affirmed. 

Respectfully, 

Norman M. Littell. 

Assistant Attorney General . 

John P. Hearne. 

Vernon L. Wilkinson. 

Alexander H. Bell, Jr.. 

Attorneys , Department of Justice, 

Washington, D. C. 
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